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Practicile comerciale incorecte fac parte
din institutia dreptului protectiei consumato-
rilor, ce reglementeaza interesele economice
ale consumatorilor, fiind reglementat la nivel
national de Legea nr.105-XV din 13.03.2003
(art.13-15) si la nivel european de Directiva
2005/29/CE  privind practicile comerciale
neloiale ale intreprinderilor de pe piata interna
fata de consumatori. La momentul actual, prac-
ticile comerciale incorecte se regdasesc in orice
actiuni si/sau omisiuni din comert, consuma-
torii fiind tentati §i incurajati sa procure
produse sau sa beneficieze de servicii, pe care,
in conditii normale, nu le-ar fi contractat, ori
vointa consumatorilor este influentata de
actiunile si/sau omisiunile profesionistului prin
inselare si agresiune, avand drept scop final
obtinerea unui avantaj economic excesiv pe
seama consumatorului vulnerabil pentru anu-
mite categorii de produse si/sau servicii.

Cuvinte-cheie: consumator, profesio-
nist, practica comerciald incorectd, factori,
regim juridic, raspundere juridica, practica
Jjudiciara.

JEL: P 37,P 48, L 84.

Introducere

Din Evul Mediu pana in epoca moderna,
fenomenele economice si institutiile juridice
au evoluat si s-au schimbat treptat astfel, Tncét,
in prezent producatorii, deja, nu mai sunt sti-
mulati cu o protectie excesiva din partea sta-

Revista / Journal ,,ECONOMICA™ nr.3 (113) 2020

347.7:366.542(478)

LEGAL STATUS OF UNFAIR
COMMERCIAL PRACTICES IN
THE LAW OF THE REPUBLIC

OF MOLDOVA

Assoc. Prof. Hab.Dr. Olesea PLOTNIC,
Prof. Jean Monnet,

General Secretary at Public Association
“Henri Capiatant”
plotnicolesea.aum@gmail.com

PhD candidate Dorin DULGHERU, ULIM
Judge, Vicepresident of Court, C hisinau
dulghierudaniel28@mail.ru

Unfair commercial practices are part of
the institution of consumer protection law,
which establishes the economic interests of
consumers, being regulated at the national
level by Law no. 105-XV of 13.03.2003 (art.
13-15) and at the European level by Directive
2005/29/EC on unfair business-to-consumer
commercial practices in the internal market.
At present, unfair commercial practices are
found in any actions and/or omissions in trade,
consumers being tempted and encouraged to
buy products or benefit from services that they
would not normally have contracted, or the
will of consumers is influenced by the actions
and/or omissions of the professional through
deception and aggression, with the ultimate
goal of obtaining an excessive economic
advantage over the vulnerable consumer for
certain categories of products and/or services.

Keywords: consumer, professional, unfair
commercial practice, factors, legal regime,
legal liability, judicial practice.
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Introduction

From the Middle Ages to the modern
period, economic phenomena and legal institu-
tions have evolved and changed gradually, so
that, now, producers are no longer stimulated
with excessive protection from the state, and
consumers are increasingly gaining rights and
guarantees for the protection of their life,
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tului, iar consumatorii capata tot mai multe
drepturi si garantii pentru protectia vietii, sa-
ndtatii si intereselor lor economice. Cele mai
multe drepturi le-au fost oferite si garantate
consumatorilor abia Tn perioada contempo-
rand. Este foarte dificila datarea cu exactitate a
perioadei primei aparitii a practicilor comer-
ciale incorecte n lume, deoarece statele au
inceput sa apere consumatorii mult mai pro-
nuntat abia dupa cel de-al Doilea Razboi
Mondial, adica, in secolul al XX-lea [1, p.16].

Astfel, Tn bazd informatiilor existente si
a metodei deductive, se poate presupune ca
practicile comerciale incorecte au aparut ca
fenomen odatd cu aparitia comertului si, res-
pectiv, a producdtorilor si comerciantilor de
rea-credintd. Chiar daca nu existd date con-
crete cu privire la prima aparitie a fenome-
nului dat, este totusi clar ca acest fenomen 1si
are radacinile infipte adanc in istoria omenirii,
fiind un produs al aparitiei comertului si co-
merciantilor necinstiti.

John Fitzgerald Kennedy, ex-presedinte
al SUA, inca in anul 1962, a declarat cd masa
consumatorilor reprezintd, in plan economic,
grupul cel mai important, dar si cel mai putin
ascultat [2, p.22]. Pentru majoritatea statelor
era greu de organizat protectia consumatorilor
contra utilizarii practicilor comerciale inco-
recte, deoarece aceasta insemna modificarea
multor legi si cheltuieli de bani din buget,
insd, cu timpul, s-a constatat importanta apara-
rii consumatorilor de diverse practici comer-
ciale incorecte, anume pentru a stimula comer-
tul si a Tncuraja consumatorii sa procure pro-
duse. Astfel, au Inceput sa apara diferite insti-
tutii specializate, care aveau ca scop protectia
consumatorilor si lupta impotriva ilegalitatilor
din partea agentilor economici, printre care se
enumerd Organizatia Internationalda a Uniuni-
lor de Consumatori, fondata la 1 aprilie 1960,
la nivel international si Departamentul de Stat
pentru Standarde, Metrologie si Supraveghere
Tehnica, fondat In 1992 la nivel de stat, in
Republica Moldova.

Tn decursul mai multor ani, in Uniunea
Europeand, au mai fost adoptate diverse direc-
tive Tn materia dreptului consumatorului, prin-
tre care se enumerad inclusiv directive ce inter-
ziceau expres folosirea practicilor comerciale
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health, and economic interests. Most consu-
mer rights were offered and guaranteed only in
the contemporary period. It is very difficult to
date exactly the period of the first appearance
of unfair trade practices in the world, because
states began to protect consumers more pro-
minently only after the World War Il, in the
twentieth century [1, p.16].

Thus, based on the current information
and the deductive method, it can be assumed
that unfair trade practices appeared as a phe-
nomenon with the advent of trade and, res-
pectively, of poor faith producers and traders.
Even if solid data on the first appearance of
this phenomenon do not exist, however it is
clear that this phenomenon has its roots deep
in human history, being a product of the
emergence of dishonest trade and traders.

John Fitzgerald Kennedy, the former
president of the USA, declared in 1962 that
the mass of consumers is, economically, the
most important group, but also the least liste-
ned to [2, p.22]. It was difficult for most states
to organize consumer protection against the
use of unfair trade practices, as this meant
changing many laws and spending money
from the budget, but, over time, it became
important to protect consumers from various
unfair trade practices, to stimulate trade, and
encourage consumers to buy products. Thus,
various specialized institutions, aimed at con-
sumer protection and fight against illegalities
by economic agents, began to emerge, inclu-
ding the International Organization of Consu-
mer Unions founded on April 1, 1960, at the
international level and the State Department
for Standards, Metrology and Technical Sur-
veillance founded in 1992 at the state level in
the Republic of Moldova.

Various consumer law directives have
also been adopted in the European Union over
several years, including Directives expressly
prohibiting the use of unfair commercial prac-
tices such as Directive 2005/29 / EC on unfair
business-to-consumer commercial practices in
the internal market [5].

Methods applied in the research

In order to correctly identify the notion
and the concept of unfair commercial practice,
it is necessary first of all to establish what is
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incorecte, precum Directiva 2005/29/CE pri-
vind practicile comerciale neloiale ale intre-
prinderilor de pe piata internd fatd de con-
sumatori [5].

Metode aplicate in cadrul cercetarii

Pentru a identifica corect notiunea si con-
ceptul de practici comerciala incorectd, este
necesar, in primul rand, sa se stabileasca ce este
0 practicd comerciala si care este provenienta
notiunii date 1n legislatia Republicii Moldova.
Notiunea actuala de practica comerciald, in
Republica Moldova, nu este o inovatie a legiui-
torului moldovean, ci a fost preluatd din Direc-
tiva 2005/29/CE privind practicile comerciale
neloiale ale intreprinderilor de pe piata interna
fatd de consumatori si transpusad perfect, cu o
armonizare totald, in legislatia noastra. Aceasta
armonizare maximala s-a realizat in contextul
dorintei Republicii Moldova de a adera la fami-
lia europeand in vederea excluderii, dintre
statele membre, a divergentelor intre notiuni si
pentru a usura viata consumatorilor, care tind sa
fie aparati, in egald masura nu doar pe plan
national, ci si In context economic european.

Directiva 2005/29/CE la lit. d), articolul
2 indica faptul ca ,,practici ale intreprinderilor
fatd de consumatori (denumite, In continuare,
practici comerciale) inseamnd orice actiune,
omisiune, comportament, demers sau comuni-
care comerciald, inclusiv publicitatea si comer-
cializarea, efectuatd de un comerciant, In di-
recta legatura cu promovarea, vanzarea sau fur-
nizarea unui produs catre consumatori”’ [5].
Definitia data este destul de complexa si stabi-
leste pe deplin intelegerea notiunii practicilor
comerciale, fiind transpusa cu exactitate in art.1
din Legea privind protectia consumatorilor
nr.105-XV din 13.03.2002. Astfel, art. 1 al Legii
mentionate explicd notiunea de practici comer-
ciale, ca fiind ,,orice actiune, omisiune, com-
portament, declaraie sau comunicare comer-
ciald, inclusiv publicitate si comercializare,
efectuate de un comerciant in stransa legatura
Cu promovarea, vanzarea sau furnizarea unui
produs consumatorilor” [10].

Asadar, metodologia de cercetare se ba-
zeaza pe analiza factorilor, ce favorizeaza apa-
ritia practicilor comercile incorecte, clasifica-
rea acestora tinand cont de natura lor juridica.
In acest context, au fost analizate strategiile si
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commercial practice and what is the origin of
the notion given in the legislation of the
Republic of Moldova. The current notion of
commercial practice in the Republic of Mol-
dova is not an innovation of the Moldovan
legislator, but was taken from Directive
2005/29/EC on unfair business practices of
domestic enterprises to consumers and per-
fectly transposed with full harmonization in
our legislation. This maximum harmonization
was achieved in the context of the Republic of
Moldova’s desire to join the European family
in order to exclude differences between no-
tions between the Member States and to faci-
litate the lives of consumers, who tend to be
equally protected not only nationally but also
in context with the European economy.

Directive 2005/29 / EC at letter d), Article
2 indicates that “business practices towards
consumers (hereinafter referred to as comer-
cial practices) means any commercial action,
omission, conduct, approach, or communica-
tion, including advertising and marketing,
carried out by a trader in direct connection
with the promotion, the sale or supply of a
product to consumers” [5]. The given defini-
tion is quite complex and fully establishes the
understanding of the notion of commercial
practices so that the given definition is exactly
transposed in art. 1 of the Law on Consumer
Protection no. 105-XV of 13.03.2002. Thus,
art. 1 of the mentioned law explains the notion
of commercial practices as “any action, omis-
sion, behaviour, declaration or commercial
communication, including advertising and mar-
keting, performed by a trader in close con-
nection with the promotion, sale or supply of a
product to consumers” [10].

Therefore, the research methodology is
based on the analysis of the factors that favour
the appearance of unfair trade practices,
their classification, taking into account their
legal nature. In this context, the national
strategies and policies from different states
were analysed, which helped us to expand the
research scope of the analysed subject. In this
way, we have made a much broader presen-
tation regarding the classification of unfair
comercial practices in terms of national judi-
cial practice. In this regard, the diversity of
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politicile nationale din diferite state, care ne-au
ajutat sa extindem sfera de cercetare a subiec-
tului analizat. De asemenea, am realizat o pre-
zentare mult mai vasta, in ceea ce priveste cla-
sificarea practicilor comerciale incorecte prin
prisma practicii judiciare nationale. Tn acest
sens, diversitatea metodelor, procedeelor si
tehnicilor utilizate ofera cercetarii efectuate un
caracter complex, deoarece, in contextul deter-
mindrii importantei practicilor comerciale inco-
recte si impactul lor asupra drepturilor econo-
mice ale consumatorilor, au fost utilizate meto-
dele stiintifice generale, care includ metoda
logica, metoda sistematica si cea istorica, meto-
dele juridice, din care fac parte metoda formal
juridica si metoda juridico-comparativa.

Rezultate obtinute

Analizand notiunea practicilor comer-
ciale din ambele instrumente juridice, putem
stabili ca acestea reprezinta totalitatea actiu-
nilor Tntreprinse de catre comercianti, pentru a
promova si a vinde un produs sau de a presta
un serviciu consumatorilor, avand un caracter
juridic pozitiv, decat regimul juridic al practi-
cilor comerciale incorecte, care reprezintad
opozitia celor dintai. Respectiv, aceste actiuni,
la randul lor, pot fi atat legale, cat si ilegale.
Ilegalitatea actiunilor determind practicile
comerciale ca fiind incorecte.

Actiuni legale se considerd acele actiuni,
care sunt savarsite cu diligenta profesionala si
care nu deformeaza sau nu sunt susceptibile sa
deformeze, In mod esential, comportamentul
economic al consumatorului mediu. Aici, n
art.1 din Legea privind protectia consumato-
rilor ni se ofera si explicatie referitoare la no-
tiunea de diligenta profesionald, acesta repre-
zentand nivelul de competenta specializata si
de considerare, pe care comerciantul poate sa
il exercite in mod rezonabil fatd de consu-
matori, in conformitate cu practica comerciald
corectd si/sau cu principiul general al bunei-
credinte in domeniul de activitate al comer-
ciantului [10].

Prin urmare, pentru o activitate legald a
agentului economic (care imbind in sine pro-
ducatorii, distribuitorii, importatorii, vanzato-
rii en-grosisti, vanzatorii cu amanuntul, presta-
torii de servicii si comerciantii), acesta trebuie
sa actioneze cu diligenta profesionald fata de

El—

methods, procedures, and techniques used to
give the research conducted a complex cha-
racter because, in the context of determining
the importance of unfair commercial practices
and their impact on consumers' economic
rights, general scientific methods have been
used, including logical, systematic and the
historical one, the legal methods of which the
formal legal and juridical-comparative method
are part.

Obtained results

Having analysed the notion of commer-
cial practices in both legal instruments, we can
establish that they represent the totality of
actions taken by traders to promote and sell a
product or provide a service to consumers,
having a positive legal character, rather than
the legal regime of unfair commercial practi-
ces, which represents the opposite of the for-
mer. Respectively, these actions, in turn, can
be both legal and illegal. The illegality of the
actions determines the commercial practices as
being unfair.

Legal actions are considered those ac-
tions, which are performed with professional
diligence and which do not distort or are likely
to significantly distort the economic behaviour
of the average consumer. Here art.1 of the
Law on Consumer Protection also gives us an
explanation regarding the notion of profes-
sional diligence, which represents the level of
specialized competence and consideration that
the trader can reasonably exercise towards
consumers, following fair commercial practice
and/or or with the general principle of good
faith in the trader's field of activity [10].

Therefore, for a legal activity of the
economic agent (which combines producers,
distributors, importers, wholesalers, retailers,
service providers, and traders), must act with
professional diligence towards consumers and
not deviate from it at all [1, p.34].

Thus, the conditions for a commer-
cial practice to be considered unfair are the
following:

e Commercial practice does not meet

the requirements of professional dili-
gence;

e A commercial practice addresses to a

group of consumers;
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consumatori si sd nu se abatd nicidecum de la
aceasta [1, p.34].

Astfel, premisele pentru ca o practica
comerciald sa fie consideratd incorecta sunt
urmatoarele:

e Practica comerciald nu corespunde cerin-
telor diligentei profesionale;

e Practica comerciala se adreseazd unui
grup de consumatori;

e Practica comerciald are ca scop un avan-
taj economic in favoarea comerciantului
cu incurajarea consimtamantului consu-
matorului;

e Practica comerciala denatureaza sau este
susceptibild sa denatureze, in mod esen-
tial, comportamentul economic al con-
sumatorului mediu, la care ajunge sau
caruia 1 se adreseaza ori al membrului
mediu al unui grup, in cazul cand o
practica comerciald este adresatd unui
anumit grup de consumatori [1, p.115].
In cazul aparitiei unor astfel de actiuni

ilegale din partea comerciantilor, practicile co-
merciale ale acestora se transforma in practici
comerciale incorecte, de aceea, este foarte
important, pentru fiecare sistem de drept, sa
dea o apreciere caracterului incorect al unei
practici comerciale [11, p.28]. De acest fapt
depinde corectitudinea aplicarii sanctiunii agen-
tului economic de rea-credinta si armonizarea
sistemului de drept Tn raport cu restul statelor.
Aprecierea eronatd a caracterului incorect al
unei practici comerciale ar avea un impact
negativ pentru consumatori sau pentru agentii
economici. Tn Republica Moldova, aprecierea
caracterului incorect al practicilor comerciale
s-a facut in strictd conformitate cu reglemen-
tarile europene si, anume, in conformitate cu
dispozitiile Directivei 2005/29/CE, aceasta fiind
cea mai corectd cale, pentru a exclude unele
probleme si neclaritati pe viitor.

Chiar si in preambulul Legii privind
protectia  consumatorului nr.105-XV  din
13.03.2003, este mentionat ca ,,prezenta lege
stabileste bazele juridice pentru protejarea, de
catre stat, a persoanelor in calitatea lor de
consumatori si transpune Directiva 2005/29/CE
a Parlamentului European si a Consiliului, din
11 mai 2005, privind practicile comerciale
neloiale ale intreprinderilor de pe piata interna
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e The commercial practice aims at an
economic advantage in favour of the
trader with the encouragement of the
consumer’s consent;

e The commercial practice distorts or is
likely to significantly distort the eco-
nomic behaviour of the average
consumer to whom it addresses or of
the average member of a group, in
such case when a commercial practice
addresses to a particular group of con-
sumers [1, p.115].

In the event of such illegal actions by
traders, their commercial practices turn into
unfair commercial practices, so, it is very
important for every legal system to give an
assessment of the unfair nature of the com-
mercial practice [11, p.28]. The correct appli-
cation of the sanction of the poor faith eco-
nomic agent and the harmonization of the
legal system concerning the rest of the states
depend on this fact. The wrong assessment of
the unfair nature of a commercial practice
would harm consumers or economic opera-
tors. In the Republic of Moldova the unfair
assessment of the commercial practice was
made in strict accordance with European regu-
lations, ie under the provisions of Directive
2005/29 / EC, this being the most correct way
to rule out any problems and ambiguities in
the future.

Even in the preamble of the Law on Con-
sumer Protection No. 105-XV of 13.03.2003 it
is mentioned that “this law establishes the
legal basis for the protection of persons by the
state as consumers and transposes Directive
2005/29 / EC of the European Parliament and
of 11 May 2005 concerning unfair business-
to-consumer commercial practices in the
internal market” [5]. However, it is not clear
why the Moldovan legislator decided to use
the notion of incorrect commercial practices
in the law, while the Directive mentions the
concept of unfair commercial practices, which
may create some confusing perceptions for
both consumers and professionals in the field,
although the content of these notions is prac-
tically identical.
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fata de consumatori” [5]. Cu toate acestea, nu
este clar de ce legiuitorul moldovean a decis sa
foloseasca, in lege, notiunea de practici comer-
ciale incorecte, in timp ce, in directiva, este
mentionatd notiunea de practici comerciale
neloiale, fapt ce poate crea anumite confuzii de
percepere atat pentru consumatori, cat si pentru
profesionisti in domeniu, desi continutul
acestor notiuni este, practic, identic.

De asemenea, comparand domeniul de
aplicare a legii, identificdm ca practicile co-
merciale incorecte se aplicd nu doar fata de
produse, dar si fata de servicii, aceasta reiesind
din art. 2 alin. (2) din Legea privind protectia
consumatorilor. Faptul ca domeniul de apli-
care a practicilor comerciale incorecte, n
Republica Moldova, se rasfringe si asupra
prestarilor de servicii, constituie un avantaj de
protectie extensiva a intereselor economice ale
consumatorilor, in cadrul functiilor de supra-
veghere si control din partea statului. Totodata,
tinem sa atragem atentia ca, in cazul dat, pre-
vederea legala, ce se rasfrange inclusiv asupra
practicilor comerciale incorecte din domeniul
serviciilor, de jure, nu contravine prevederilor
Directivei UE, deoarece, in conformitate cu lit.
c) al art. 2 al Directivei 2005/29/CE — ,,produs”
inseamnd orice bunuri sau servicii, inclusiv
bunuri imobile, drepturi si obligatii [4, p.251].

Cercetand, prin comparatie, conceptul
de practici comerciale incorecte si anume atat
din Uniunea Europeand, cat si din Republica
Moldova, ajungem la concluzia ca acestea au
foarte multe tangente, astfel incat notiunea de
practici comerciald, in Republica Moldova,
fiind o notiune complexa si bine definitad in
lege, iar Tn cadrul unui studiu mai profund al
acestel notiuni si in comparatie cu notiunea
practicilor comerciale elucidata in Directiva
2005/29/CE, dispar toate neclaritatile, ce pot
surveni la prima vedere.

Clasificarea practicilor comerciale
incorecte prin prisma practicii judiciare
nationale

Pentru a intelege mai bine regimul juridic
al practicilor comerciale incorecte si pentru a
stabili raspunderea pentru utilizarea acestora,
de catre profesionisti, este necesar, in primul
rand, sa se creeze o diversificare a acestora sau,
cu alte cuvinte, este necesar sa fie grupate ori

El—

Also, comparing the scope of application
of the law, we identify that unfair commercial
practices apply not only to products but also to
services, as follows from art. 2 para. (2) of the
Law on Consumer Protection. The fact that the
scope of unfair commercial practices in the
Republic of Moldova also affects the pro-
vision of services is an advantage of extensive
protection of the economic interests of
consumers, within the functions of supervision
and control by the state. At the same time, we
would like to draw your attention to the fact
that in this case the legal provision that also
affects unfair commercial practices in the field
of services, de jure does not contradict the
provisions of the EU Directive, because in
accordance with letter c) in art. 2 of Directive
2005/29 / EC - “product” means any goods or
services, including immovable property, rights
and obligations [4, p.251].

By comparing the concept of unfair com-
mercial practices, namely both in the European
Union and in the Republic of Moldova, we
conclude that they have many tangents so that
the notion of commercial practice in the
Republic of Moldova is a complex and well-
defined notion in law, and, in a deeper study of
this notion and in comparison with the notion
of commercial practices elucidated in Directive
2005/29 / EC, all the ambiguities that may
appear at first sight disappear.

Classification of unfair commercial
practices in terms of national judicial practice

In order to better understand the legal
regime of unfair commercial practices and to
establish responsibility for their use by pro-
fessionals, it is first necessary to create a
diversification of them, or, in other words, it is
necessary to group or classify them. In order
classify unfair commercial practices, it is
necessary to create a platform of the most
widespread practices, and subsequently,
following a thorough analysis, to group them
into different categories.

According to Article 13 paragraph (4) of
the Law on Consumer Protection, unfair com-
mercial practices are classified as follows [10]:

a) misleading, within the meaning of the

provisions of paragraphs (5)-(12);
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clasificate. Pentru clasificarea practicilor co-
merciale incorecte, este necesara crearea unei
platforme a celor mai rdspandite practici, iar,
ulterior, Tn urma unei analize minutioase, sa
fie grupate n diferite categorii.

Potrivit art.13 alin.(4) din Legea privind
protectia consumatorilor, practicile comerciale
incorecte se clasifica in [10]:

a) ingelatoare, in sensul prevederilor

alin.(5)-(12);

b) agresive, in

alin.(13)—(15).

La randul lor, practicile comerciale inse-
latoare pot fi actiuni inseldtoare sau omisiuni Tn-
selatoare. O practica comerciald inseldtoare poate
fi comisa prin actiune sau prin omisiune [10].

Respectiv, 0 actiune inselatoare poate fi
orice actiune comerciald, care contine unele
informatii false, cum ar fi afisarea unui certifi-
cat fals sau a unei marci de calitate sau a unui
echivalent, fard sa fie obtinutd autorizatia ne-
cesara, inducerea sau posibilitatea inducerii in
eroare a unui consumator mediu cu privire la
existenta, natura, riscurile, avantajele, fabrica-
rea, pretul produsului sau prezentarea unor
informatii eronate cu privire la serviciu, inlo-
Cuirea pieselor, reparatii etc. [1, p.115].

Toate acestea pot crea niste impresii
false determinand consumatorul la o tranzac-
tionare, ca in situatia urmatoare, luatd din
practica judiciard a Republicii Moldova: SA
»Rompetrol Moldova” a utilizat practici co-
merciale incorecte desfasurand o tombola pro-
motionald sub denumirea de ,,Winter Promo
20197, astfel, prin actiuni ingeldtoare, creand
impresia falsd consumatorului ca va castiga un
beneficiu, dacd va procura produse petroliere,
va razui tichetele cu coduri promotionale si le
va transmite prin mesajele SMS text. Astfel, a
fost creatd o impresie falsd ca actiunile SA
,Rompetrol Moldova” tin de activitatile sale
comerciale. Fapta imputata se confirma prin
declaratiile consumatorului si martorului, cat
si prin alte materiale ale dosarului, ignorand
prevederile art. 13 alin. (12), (15) lit. f), al Legii
nr. 105 din 13.03.2003, privind protectia con-
sumatorilor. Este de mentionat ca, pentru incal-
carile depistate, SA ,,Rompetrol Moldova” a
fost sanctionatd de catre Agentia pentru Pro-
tectia Consumatorilor si Supravegherea Pietei

sensul  prevederilor
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b) aggressive, within the meaning of the
provisions of paragraphs (13)—(15).

In turn, misleading business practices
can be misleading actions or misleading omis-
sions. A misleading commercial practice may
be committed by action or omission [10].

Thus, a misleading action can be any
commercial activity that contains some false
information such as displaying a false certi-
ficate or a quality mark or equivalent without
obtaining the necessary authorization or mis-
leading an average consumer regarding the
existence, nature, risks, benefits, manufacture,
price of the product, or unfair information
about the service, replacement of parts, repair,
etc. [1, p.115].

All these can create some false impres-
sions causing the consumer to a transaction as
in the following situation taken from the judi-
cial practice of the Republic of Moldova: JSC
“Rompetrol Moldova” used unfair commercial
practices by conducting a promotional raffle
under the name of “Winter Promo 2019”, so,
by misleading actions, creating a false impres-
sion on the consumer that he will earn a profit
if he buys petroleum products, by scraping
vouchers with promotional codes and sending
them via SMS text messages. Thus, a false
impression was created that the shares of JSC
“Rompetrol Moldova” are related to its com-
mercial activities. The imputed deed is confir-
med by the statements of the consumer and the
witness, as well as by other materials of the
file, ignoring the provisions of art. 13 para.
(12), (15) lit. f), of Law no. 105 of 13.03.2003
on consumer protection. It is worth mentio-
ning that for the detected violations, JSC
“Rompetrol Moldova” was sanctioned by the
Agency for Consumer Protection and Market
Surveillance with a double fine for using unfair
commercial practices, because it committed,
within one year the contravention indicated in
art. 344 para. (3) lit. d) of the Contravention
Code [3], repeatedly.

From the summary of this case results
that the contravention sanction is not a pro-
blem for economically strong companies,
because the use of unfair commercial practices
brings professionals much higher revenues

SR



BUSINESS ST ADMINISTRARE / BUSINESS AND ADMINISTRATION

cu amendd dubla pentru folosirea practicilor
comerciale incorecte, deoarece a comis, in
decursul unui an, in mod repetat, contraventia
indicata la art. 344 alin. (3) lit. d) din Codul
Contraventional [3].

Din sinteza acestui caz, rezultd ca sanc-
tionarea contraventionald nu constituie o pro-
blemd pentru companiile puternice, din punct
de vedere economic, deoarece, de fapt, utiliza-
rea practicilor comerciale incorecte le aduc
profesionistilor venituri mult mai mari decat
pierderi, in urma nerespectarii legii care,
uneori, este insuficienta la capitolul educarii si
sanctiondrii comerciantilor, astfel, incét, n
domeniul practicilor comerciale incorecte,
fiind necesare modificari ale Codului Contra-
ventional, la capitolul rdspunderii profesionis-
tilor de rea-credinta, si anume a art. 344 [3].

O alta practica comerciala inselatoare,
comisa prin actiune, este cazul determinarii, sau
susceptibilei determinari a consumatorului de a
lua o decizie de tranzactionare, pe care nu ar fi
luat-o in alta situatie, chiar daca informatia este
corectd, de fapt, cu privire la unul sau mai
multe elemente, cum ar fi in situatia urmatoare:
SRL ,,Zorinalan” a utilizat practici comerciale
incorecte, recurgand la un comportament nefast
si abuziv fatd de consumatori, actiuni ce dena-
turau, in mod esential, comportamentul consu-
matorului mediu prin influente nejustificate si
care, prin urmare, il determinau sa ia o decizie
de tranzactionare comerciald, pe care, in alte
conditii, nu ar fi luat-0, expediind bonuri de
platd sub pretextul presetarii unui serviciu
de interfon, desi consumatorul nu beneficia de
acel serviciu si nici nu incheiase contract in
acel sens [6].

De asemenea, actiune inselatoare se apre-
ciaza si atunci, cand un comerciant lanseaza o
invitatie de a cumpara produse la un anumit
pret, apoi nu vrea sa le ofere la acel pret sau
nu este in stare, cum ar fi In urmatoarea
situatie: ,,.Sun Comunication” SRL a utilizat
practici comerciale incorecte, lansand consu-
matorilor o invitatie de a cumpara produse la
un pret de 99 lei (primele doud luni contrac-
tante) si 189 lei pentru urmatoarele luni pana
n luna a 24-a a contractului de abonament fara
a dezvalui, in materialele promotionale si-n
contract despre existenta unor motive rezona-

o

than losses due to non-compliance with the
law, which is sometimes insufficient education
and sanctioning of traders so that in the field
of unfair commercial practices being neces-
sary amendments to the Contravention Code
in terms of liability of bad faith professionals,
namely Article 344 [3].

Another misleading commercial practice
committed by the action is the case of the
determination, or the likely determination of
the consumer to make a trading decision that
he would not have taken otherwise, even if the
information is in fact correct about one or
more among the following elements, as in the
following situation: SRL “Zorinalan” used
unfair commercial practices resorting to a bad
and abusive behaviour towards consumers,
actions that essentially distort the behaviour of
the average consumer through unjustified in-
fluences and which therefore determines consu-
mer to make a commercial trading decision that
he would not otherwise have taken, issuing
payment slips under the pretext of presetting an
intercom service even though the consumer did
not benefit from that service and had not
concluded a contract to that effect [6].

Also, deceptive action is appreciated
when a trader launches an invitation to buy
products at a certain price then does not want
to offer them at that price or is not able as in
the following situation: “Sun Communication”
SRL used unfair commercial practices by
launching an invitation to consumers to buy
products for MDL 99 (the first two contracting
months) and MDL 189 for the following
months until the 24th month of the subscrip-
tion contract without disclosing in promo-
tional materials and contract about the exis-
tence of reasonable grounds on which it would
consider that it would not be able to supply
those similar products at the same price for the
entire contracting period [7].

The launch of the invitation to purchase a
product may also be made to promote a similar
product, to subsequently resort to one of the
following actions: to refuse the presentation of
the advertised product, to refuse to take the
order for that product or deliver it in a reaso-
nable time, to present a defective product.
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bile, in a cdror baza ar aprecia ca nu va putea sa
furnizeze acele produse similare la acelasi pret
pentru toata perioada contractanta [7].

Lansarea invitatiei de a procura un pro-
dus poate fi facuta si in scopul promovarii unui
produs similar, pentru a recurge, ulterior, la una
din urmatoarele actiuni: renuntarea la prezen-
tarea produsului ce a facut obiectul publicitatii,
refuzarea preluarii comenzii privind respectivul
produs sau livrarea lui, intr-un termen rezo-
nabil, prezentarea unui produs cu defecte.

Practicile comerciale inselatoare, savar-
site prin actiune, de asemenea, pot fi orice
activitati comerciale privind produsul, inclusiv
publicitatea comparativa, creand o confuzie cu
un alt produs, cu o altd marcd, cu numele sau
alte semne distinctive ale concurentului sau
nerespectarea obligatiilor prevazute de codul
de conduita, pe care comerciantul s-a angajat
sa-1 respecte, daca angajamentul dat nu con-
stituie o aspiratie, ci o obligatie asumata in
mod ferm si care poate fi verificata [1, p.116].

O practicd comerciala ingeldtoare este
savarsita prin omisiune, daci, in contextul
situatiei de fapt si tinand cont de toate carac-
teristicile si circumstantele, precum si de spa-
tiu, si de timp, (impuse mijloacelor de comu-
nicare utilizate pentru transmiterea informa-
tiet), omite informatia esentiala necesard unui
consumator mediu, pentru ca acesta sia ia o
decizie eronatd, pe care nu ar fi luat-o in alt
caz [10]. De exemplu, un comerciant ascunde
anumite informatii esentiale sau le oferd intr-
un mod neclar, neinteligibil, ambiguu, sau in
contratimp, ori nu isi declard intentia comer-
ciala adevarata, in cazul In care aceasta nu
rezultd, deja, din context si cand, in asemenea
situatii, consumatorul mediu este determinat
sa ia decizia de tranzactionare, pe care, altfel,
nu ar fi luat-o [10]. O astfel de caracterizare se
potriveste cazului urmator: o persoana juridica
a folosit practici comerciale incorecte, insela-
toare, la prestarea serviciilor de constructie a
unui imobil, oferind, in mod neclar si neinte-
ligibil informatii despre caracteristicile esen-
tiale ale bunului imobil, cum ar fi instalarea
cazanului de 0 anumita marca, despre care con-
sumatorul nu avea destule cunostinte, creand
unele confuzii, si nedeclarand intentia comer-
ciala fatd de consumator [7], aceastda fapta
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Misleading commercial practices com-
mitted by the action may also be any commer-
cial activity concerning the product, including
comparative advertising, creating confusion
with another product, another brand, the name
or other distinctive signs of the competitor or
non-compliance with the obligations under the
Code of Conduct on which the trader has
undertaken to comply with, if the undertaking
given is not an aspiration but an obligation
which is firmly assumed and which can be
verified [1, p.116].

A misleading commercial practice is
committed by omission if, in the context of
the facts and taking into account all the
characteristics and circumstances, as well as
space and time required of the means of com-
munication used to transmit the information, it
omits the essential information necessary for
the average consumer to he makes a wrong
decision that he would not have made other-
wise [10]. For example, a trader hides essen-
tial information or provides it in an unclear,
unintelligible, ambiguous, or contradictory
way or does not declare his true commercial
intention, if it does not result, already from the
context and when, in any case, the consumer
the environment is determined to make the
trading decision that it would not otherwise
have made [10]. Such a characterization is
appropriate for the following case: a legal per-
son has used misleading unfair commer-
cial practices in the provision of building
construction services, offering in an unclear
and unintelligible way about the essential
characteristics of the real estate such as the
installation of a branded boiler which the con-
sumer did not have enough information about,
creating some confusion, and not declaring the
commercial intention towards the consumer
[7], this fact being legally framed in art.13 par.
(9) of the Law on Consumer Protection.

In assessing the deceptive act and omis-
sion, a number of elements provided by the
above-mentioned law must be taken into
account, namely: the existence or nature of the
product; its main features such as: availability
and benefits, possible foreseeable risks, manu-
facture and composition, accessories, after-
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fiind incadrata juridic in art.13 alin. (9) din
Legea privind protectia consumatorilor.

La aprecierea actiunii si omisiunii inge-
latoare, trebuie sd se ia in considerare un sir de
elemente prevazute de legea sus-mentionata, si
anume: existenta sau natura produsului; prin-
cipalele caracteristici ale acestuia, cum ar fi:
disponibilitatea si avantajele, eventualele ris-
curi previzibile, fabricarea si compozitia, acce-
soriile, asistenta acordatd dupa vanzare si solu-
tionarea reclamatiilor, modul si data fabricarii
sau prestdrii, livrarea, capacitatea de a cores-
punde scopului, utilizarea si cantitatea, terme-
nul de valabilitate si specificatiile, originea
geografica sau comerciald, rezultatele care se
pot obtine din utilizare, rezultatele si caracte-
risticile esentiale ale testelor sau controalelor
efectuate asupra produsului, amploarea impli-
carii comerciantului, motivatia practicii comer-
ciale si natura procesului de vanzare, precum si
toate declaratiile si toate simbolurile, care suge-
reaza sponsorizarea, sprijinul direct sau indirect
acordat comerciantului si produsului, pretul sau
modalitatea de calcul al pretului, necesitatea
unui serviciu, a unei piese separate, a inlocuirii
sau remedierii, natura, competentele si drep-
turile comerciantului sau ale reprezentantului
acestuia [10].

La randul sau, o practicd comerciala este
consideratd ca fiind agresiva, dacd aceastd
practica limiteaza sau este susceptibila sa limi-
teze, Tn mod semnificativ, libertatea de alegere
sau comportamentul consumatorului mediu, n
privinta produsului, prin hértuire, constran-
gere, inclusiv prin utilizarea fortei fizice sau
prin influenta nejustificatd si, prin urmare,
practica data il determind sau este susceptibild
sa il determine pe consumator sa ia o decizie
de tranzactionare, pe care altfel nu ar fi luat-o
[10]. Un exemplu real poate servi situatia urma-
toare, identificatd din practica judiciara: pres-
tatorul de servicii de televiziune digitala, la
solicitarea consumatorului, a trimis echipa de
deservire tehnica, de mai multe ori, pentru a
elimina defectiunile tehnice aparute, insa dupa
mai multe reparatii si unele cheltuieli supli-
mentare ale consumatorului pentru diverse
piese de schimb, defectiunile nu au disparut.
Prin urmare, consumatorul a dorit sa rezilieze
contractul incheiat cu prestatorul de servicii de
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sales assistance and complaint handling, me-
thod and date of manufacture or delivery,
delivery, ability to meet purpose, use and
quantity, time validity and specifications, geo-
graphical or commercial origin, results to be
obtained from use, results and essential charac-
teristics of the tests of controls performed on
the product, the extent of the trader's invol-
vement, the motivation of the commercial
practice and the nature of the sales process,
and all statements and all symbols, suggesting
sponsorship, or direct or indirect support to the
trader or product, the price or method of
calculating the price, the need for a service of
a separate part, replacement or re-mediation,
the nature of the trader’s powers and rights, or
its representative [10].

In turn, a commercial practice is being
considered to be aggressive if it practices or is
likely to significantly limit the freedom of
choice or behaviour of the average consumer
regarding the product through harassment,
coercion, including the use of physical force
or unjustified influence, and therefore, the
practice in question determines or is likely to
lead the consumer to make a trading decision
that he would not otherwise have taken [10].
A real example would be the following situa-
tion identified from the legal practice: the digi-
tal television service provider by the consumer
request sent the technical service team several
times to eliminate the technical defects, but
after several repairs and some additional
expenses of the consumer on various spare
parts, the flaw has not disappeared. Therefore,
the consumer wanted to terminate the contract
concluded with the digital television service
provider, due to his incompetence, impossi-
bility, or unwillingness to solve the problem.
However, the television service provider
refused to terminate the contract when
addressing the consumer, informing him about
the need to pay a fee of MDL 1500 for the
termination operation. So, the consumer was
faced with the situation when on the one hand
he did not receive the desired service and on
the other hand, he could not terminate the
contract without paying an additional amount.
Disagreeing, the consumer, however, insisted
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televiziune digitala, din cauza incompetentei,
imposibilitatii sau nedorintei acestuia de a
rezolva problema aparuta. Prestatorul de servi-
cii de televiziune insa a refuzat rezilierea con-
tractului la adresarea consumatorului, infor-
mandu-1 despre necesitatea achitarii unei taxe
de 1500 lei pentru operarea rezilierii. Deci,
consumatorul s-a confruntat cu situatia in care,
pe de o parte, nu primea serviciul dorit si, pe
de alta parte, nici nu putea sa rezilieze contrac-
tul, fard a achita o suma suplimentard. Nefiind
de acord, consumatorul, totusi, a insistat si a
depuse cerere scrisa de reziliere, restituind echi-
pamentul tehnic oferit, dar, ulterior, totusi, i-au
fost scosi abuziv de catre prestatorul de ser-
vicii banii din contul ultimului. De asemenea,
pe langa toate neplacerile, consumatorul a fost
deranjat de colectorii de datorii, care il hartuiau
sistematic [9]. Tn baza celor expuse mai sus,
actiunile din partea prestatorului de servicii de
televiziune au fost incadrate la art. 13 alin. (13)
din Legea privind protectia consumatorilor.
Astfel, prin exemplul elucidat anterior,
se poate stabili ca practicile comerciale agre-
sive reprezintd un pericol mult mai mare pen-
tru consumatori decét cele inselatoare, deoa-
rece influenteaza asupra deciziei acestora prin
metode ilegale si dure, cum ar fi hartuirea, con-
strangerea, utilizarea fortei fizice, unde un con-
sumator mediu nu mai poate declina tranzac-
tionarea, datoritd unui pericol iminent din par-
tea agentului economic, care ii poate afecta viata
si sanatatea acestuia. In cazul practicilor comer-
ciale Ingelatoare, consumatorul poate refuza tran-
zactionarea, in orice moment, daca are unele
suspiciuni asupra produsului sau serviciului
oferit, fara pericol de hartuire, constrangere si
utilizare a fortei fizice de catre comerciant.
Pentru a determina dacd o practica co-
merciala recurge la hartuire, la constrangere, la
forta fizica sau la influenta nejustificata, trebuie
sa se ia in considerare mai multe componente,
cum ar fi momentul, locul desfasurarii, natura
si durata practicii comerciale. De asemenea,
trebuie de stabilit daca comerciantul recurge la
amenintari, la un limbaj sau comportament
abuziv, daca exploateaza consumatorul in urma
unui eveniment nefast sau In urma unei situatii
grave, pentru a-i influenta decizia acestuia cu
privire la produs. Un alt motiv, pentru a deter-
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and submitted a written request for termina-
tion and returned the technical equipment
provided, but later the money was abusively
withdrawn by the service provider from the
latter’s account. Also, in addition to all the
inconveniences, the consumer was bothered
by debt collectors, who systematically haras-
sed him [9]. Based on the above, the actions of
the television service provider were included
in art. 13 para. (13) of the Law on Consumer
Protection.

Thus, by the example elucidated above,
it can be established that aggressive commer-
cial practices pose a much greater danger to
consumers than deceptive ones, because they
influence their decision through illegal and
harsh methods such as harassment, coercion,
use of physical force where an average consu-
mer it can no longer refuse to trade, due to
imminent danger from the economic agent,
which can affect his life and health. In the case
of misleading commercial practices, the con-
sumer may refuse to trade at any time if he has
any suspicions about the product or service
offered without danger of harassment, coer-
cion, and use of physical force by the trader.

To determine whether a commercial
practice uses harassment, coercion, physical
force, or undue influence, several components
must be considered, such as the time, place,
nature, and duration of the commercial prac-
tice. It must also be determined whether the
trader uses threats, abusive language, or beha-
viour, whether he exploits the consumer follo-
wing an adverse event or a serious situation, to
influence his decision on the product. Another
reason for determining the commercial prac-
tice on the given list is the creation of an
obstacle imposed by the trader, when the con-
sumer wants to exercise his contractual rights
including the right to terminate the contract, to
change the product, or the right to address
another trader [10]. The given situation is
relevant in the case previously presented with
the television service provider.

Carefully studying the judicial practice
of the Republic of Moldova in the field of
unfair commercial practices, it can be obser-
ved that there are very few court decisions in

—  m



BUSINESS ST ADMINISTRARE / BUSINESS AND ADMINISTRATION

mina practica comerciala la lista data, il repre-
zintd crearea unui obstacol impus de comer-
ciant, in momentul cand consumatorul vrea
sa-si exercite drepturile sale contractuale, inclu-
siv dreptul de a rezilia contractul, de a schimba
produsul sau dreptul de a se adresa altui comer-
ciant [10]. Situatia data este relevanta in cazul
prezentat anterior cu prestatorul de servicii
de televiziune.

Studiind atent practica judiciara a Repu-
blicii Moldova, Th domeniul practicilor comer-
ciale incorecte, se poate observa ca exista foarte
putine hotarari judecatoresti la acest capitol. Ast-
fel, se pot deduce trei situatii, din cauza cdrora
numarul acestora este atat de mic, si anume:

1. Majoritatea agentilor economici nu con-
testd sanctiunile aplicate in baza proce-
selor-verbale constate de Agentia pentru
Protectia Consumatorilor si Supraveghe-
rea Pietei sau altei institutii specializate
in control, sanctiunea fiind achitata in 72
de ore cu o reducere de 50%, fara a ajunge
ntr-un litigiu in instanta de judecata.

2. Consumatorii nu sunt bine informati
despre practicile comerciale incorecte,
neavand posibilitatea sd le recunoasca
sau nu cunosc modalitatea de a actiona,
in cazul depistarii acestora, fapt pentru
care nu ajung in instanta de judecata cu
astfel de litigii.

3. Consumatorii din Republica Moldova
nu sunt motivati sd actioneze in instanta
de judecata impotriva unei practici co-
merciale incorecte, caci acest proces nece-
sitd cheltuieli, timp si cunostinte juridice,
ori un consumator mediu din tara noastra
nu are acea capacitate minima de a se
apdra independent, fiind necesarda impli-
carea statului prin mecanisme de infor-
mare, prevenire si sanctionare, dupa caz.
Concluzii
Practicile comerciale incorecte au cunos-

cut o evolutie istorica neuniforma, trecand prin
mai multe etape de dezvoltare, astfel, incat, in
fiecare tard, provenienta acestora a fost dife-
ritd, deoarece economia si conducerea fiecdrei
tari era distincta.

Timp de mai multi ani, practicile comer-
ciale incorecte au purtat diverse denumiri, de
exemplu: practici comerciale restrictive, abu-
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this regard. Thus, it is possible to deduce three
situations due to which their number is so
small, namely:

1. Most economic entities do not contest
the sanctions applied based on the minu-
tes found by the Agency for Consumer
Protection and Market Surveillance or
another institution specialized in con-
trol, the sanction being paid within 72
hours with a 50% discount, without
reaching a dispute in court.

2. Consumers are not well informed about
unfair commercial practices, not being
able to recognize them, or do not know
how to act in case of their detection,
which is why they do not end up in
court with such disputes.

3. Consumers in the Republic of Moldova
are not motivated to take legal action
against an unfair commercial practice,
as this process requires expenses, time,
and legal knowledge, or an average
consumer in our country does not have
that minimum capacity to defend him-
selfs independently, being necessary to
involve the state through information,
prevention, and sanction mechanisms,
as appropriate.

Conclusions

Unfair trade practices have experienced
an uneven historical evolution, going through
several stages of development, so that in
each country their origin was different because
the economy and leadership of each country
were distinct.

For many years, unfair commercial prac-
tices have had various names, for example:
restrictive, abusive, unfair, illicit trade prac-
tices, etc. These names very often create many
misunderstandings and inconsistencies, raising
many questions for both consumers and pro-
fessionals. Many of these names are no longer
used today. Directive 2005/29 / EC on unfair
business-to-consumer commercial practices in
the internal market has provided the clearest
and most detailed explanations of the legal
regime of unfair commercial practices by
concept and classification.
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zive, neloiale, ilicite etc. Aceste denumiri foarte
des creau multe neintelegeri si neconcordante,
trezind nedumeriri intrebari atdt consuma-
torilor, cat si profesionistilor. In momentul
actual, multe din aceste denumiri nu se mai
folosesc. Directiva 2005/29/CE privind practi-
cile comerciale neloiale ale intreprinderilor de
pe piata internd fatd de consumatori a adus cele
mai clare si mai detaliate explicatii referitoare
la regimul juridic al practicilor comerciale inco-
recte, prin notiune si clasificarea acestora.
Actualmente, in Republica Moldova, exista
mai multe acte normative, care fac referinta la
practicile comerciale incorecte si, In cea mai
mare parte, art.13-15 din Legea privind protectia
consumatorilor da explicatii clare notiunii de
practici comerciale incorecte, clasificandu-le si
stabilind prevederi care se raporteaza la raspun-
derea pentru folosirea lor. Legea privind protect-
tia consumatorilor nr.105-XV din 13.03.2003,
precum si Directiva 2005/29/CE privind practi-
cile comerciale neloiale ale Tntreprinderilor de pe
piata internd fatd de consumatori, dau definitii
clare a practicilor comerciale, iar caracterul
incorect al acestora urmeaza a fi constatat si
apreciat de agentul constatator, ce efectueaza un
control de stat sau de instanta de judecata.

At present, in the Republic of Moldova,
there are several normative acts that refer to
unfair commercial practices, but for the most
part, art.13-15 of the Law on Consumer Pro-
tection gives clear explanations to the notion
of unfair commercial practices, classifying
them and establishing provisions on liability
for their use. The Law on Consumer Protec-
tion No. 105-XV of 13.03.2003 as well as the
Directive 2005/29 / EC on unfair commercial
practices of undertakings in the internal mar-
ket towards consumers, give a clear definition
of commercial practices, and their unfair
character is to be ascertained and appreciated
by the ascertaining agent performing a state
control or by the court.
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