BUSINESS SI ADMINISTRARE / BUSINESS AND ADMINISTRATION

347.44 :

ASPECTE
TEORETICO-PRACTICE
CU PRIVIRE
LA TERTI iN LUMINA _
PRINCIPIULUI RELATIVITATII
EFECTELOR CONTRACTULUI

Drd. Ludmia BELIBAN-RATOI, USM -
beliban.ludmila@gmail.com -

ORCID 0000-0002-6307-5291 :
https://doi.org/10.53486/econ.2021.116.047 -

Contractul este institutia dreptului civil, :
ce creeazd entitatea de bazd a economiei -
nationale §i internationale, iar procesul de -
contractare reprezintd etapa cea mai impor- -
tanta in afacerile economice, in general.
Producdnd, in mod natural, efecte intre parti, -
putem spune cd, fata de parti, contractul este
obligatoriu sau, altfel spus, partile semnatare -
trebuie sa respecte prevederile contractului.
In schimb, fati de terfi, efectele contractului -
fiind doar o exceptie, putem afirma ca
producerea efectelor, fati de acestia, este -
relativa. Prezenta lucrare reprezintd o sinteza -
exemplara a dimensiunii teoretico-practice a
problematicii  nofiunii de terf, conform -
principiului relativitatii efectelor contractului, -
in lumina noilor reglementdri ale Codului -
civil, norme ce au creat noi cai de dezvoltare :
economica a Republicii Moldova.

Cuvinte-cheie: contract, efectele contrac- -
tului, relativitate, opozabilitate, parti, terti.

JEL: D86, K12.

Introducere

Entitatea cu o structurd impresionant de -
mobild, cu o evolutie radiantd si exceptionald :
in cadrul efectelor contractelor, este tertul. -
Acel ce determind o serie de interpretari, in -
cadrul principiului relativitatii contractelor, -
acel pentru care, de fapt, este reglementat -
principiul relativitatii contractului, este terful.
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The contract is the subject of civil law
that creates the basic entity of the national
and international economy, and the contrac-
ting process is the most important stage in

- economic affairs in general. Naturally produ-

cing effects between the parties, we can say
that vis-a-vis the parties, the contract is bin-
ding, or, in other words, the signatory parties

" must comply with the provisions of the con-

tract. On the other hand, compared to third

. parties, the effects of the contract being only

an exception, we can say that the production

. of the effects towards them is relative. This

study represents an exemplary synthesis of the
theoretical and practical dimension of the
issue of the third party notion in the light of
the new regulations of the Civil Code, norms
that created new ways of economic deve-

- lopment of the Republic of Moldova.

Keywords: contract, contract effects,

- relativity, opposability, party, third party.

JEL: D86, K12.

Introduction
The entity with an impressively mobile
structure, radiant and exceptional evolution in

- contracts’ effects is the third party. The
- determinant of a series of interpretations in the
- contracts’ relativity principle and the one for
- which the contract’s relativity principle was

regulated is the third party. The fact that the
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Faptul ca efectele contractului se rasfrang -
exclusiv, asupra partilor, reiese direct din -
contract, si nu era obligatoriu de reglementat, :
caci partile, in calitate de autori ai contrac- -

tului, fiind in pozitii contrare isi vor crea :

norme private, ce vor ghida drepturile si obli- - that shall guide their rights and obligations,

gatiile lor, dar protectia tertului, in contractele :

incheiate intre parti, nu figura. Respectiv, - contracts concluded between the parties was

invocam, cu fermitate, cd principiul rela- '

tivititii contractului este bazat pe aceasti - 1voked that the principle of relativity of the

negatie, pirtile nu pot crea efecte fati de - contract was based on such negation and the
. parties could not create effects towards third

- parties, but only for themselves.

terti, ci doar pentru ei.
Metode de cercetare

Pentru cercetarea subiectului propus, au

fost utilizate mai multe tehnici si metode, ce - :
. e . there was used a range of techniques and
cuprind ansamblul de idei si concepte bazate : . .
- methods that comprised the set of ideas and

s . . concepts that were based on analysis methods
— Metoda logica, ce reprezintd proce- - such as:
deul de cunoastere a efectelor con- : :
tractelor fatd de terti prin categoriile -
st legitatile logice (deductie, inductie, :
sinteza, analizd), astfel, prin analiza -
profunda, prin deducerea concluziilor -
corecte si prin sintetizarea materiel, :

ce o gasim in doctrind, in domeniul -

pe metodele de analiza, printre care ar fi:

efectelor contractelor fata de terti.

— Metoda sistemicd, ce se realizeaza -
prin cercetarea profundd a bazei -
legislative nationale, dar si a celei :
internationale, la fel, prin cercetarea -
multiaspectuald a normelor mate- -
riale, cat si a celor procesuale, as- :
pecte ce vor determina un rezultat de -

o calitate Tnalta.
Rezultate si discutii

esecului [1, p. 127].

El—

effects of the contract exclusively redounded
on the parties resulted from the contract and
the regulation were not binding, because the
parties, as authors of the contract, being in
contrary positions shall create private rules

but the protection of the third party in the

not foreseen. Accordingly, it was strongly

Research methods
In order to research the proposed topic,

—  The logical method which represented the
process of knowledge of contracts’ effects
on third parties through logic laws and
categories (deduction, induction, synthe-
sis, analysis), through an in-depth ana-
lysis, a correct deduction of conclusions
and by synthesizing the material found in
the doctrine regarding contracts’ effects
over third parties.

— The systemic method, performed
through a deep research of the national
and international legislative basis,
through the comprehensive examination
of material and procedural rules, an
aspect that shall determine the outcome
of a high quality result.

Results and discussions. The first defi-

. nite assertion regarding “third parties” seemed

Prima asertiune certd cu privire la  terti™ - to be the uncertainty of the notion of “third

parc a fi incertitudinea nofiunii de ,terf”, . party”, derived or maintained in large part by

derivati sau intrefinuti, in mare parte, de : the mobility and multiformity of the category

mobilitatea si multiformitatea categoriei in " under question. The polysemy of the term

discutie. Polisemia termenului ,.tert”, cultivata, - “third party”, cultivated to a considerable

in considerabila masurd, prin chiar normele ° o ion¢ by the very norms of law could justify,

dreptului, a putut justifica, izolat, concluzia ¢a : i jsolation, the conclusion that the elaboration

elaborarea unei teorii cuprinzatoare si omo- - of 4 comprehensive and homogeneous theory

gene cu privire la terti ar fi o fncercare sortitd - yegarding third parties would be an attempt

doomed to failure [1, p. 127].
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Notiunea de tert, in dreptul civil, este -
una des utilizata, dar cu sens diferit in cadrul -
raporturilor juridice. Tertul 1l intalnim atat in :
cadrul raporturilor civile reale, cat si in cadrul -
raporturilor civile obligationale. Dar este de :
remarcat ci pozitia lui, in cadrul acestor -
raporturi juridice, este absolut diferita, fapt ce :

se individualizeaza in dependentd de raportul - depending on the relationship to which it was

fatd de care este pozitionat. In cadrul rapor- - positioned. In the framework of the real

tului real, el face parte din cercul nedeterminat :

de persoane, in cadrul raportului obligational, - of persons, in the framework of a mandatory

poate fi atdt nedeterminat, cit si determinat, :

dar care nu poate avea nici drepturi, nici - determined, but which could have neither

obligatii in virtutea principiului relativitatii -
. of relativity of effects of the legal act.

efectelor actului juridic.

Dictionarul de drept civil caracterizeaza -

tertul ca fiind orice persoani fizicd sau juri- - third party is any natural or legal person, other

dica, alta decat partile contractante. in prin- - than the contracting parties. Basically, the

cipiu, contractul nu produce efecte juridice : contract is mnot enforceable against third

fata de terti, dar le este opozabil in conditiile - parties, but is opposable under conditions of
legii, unele efecte ale contractului, in masura - law, some effects of the contract to the extent

N - N - that subsist upon death or termination of
in care subzistd la decesul sau la Incetarea - o
. S .~ - contracted parties’ existence were produced
existentei partilor contractate, se produc si fata - ) ] ) )
. . . . -~ and to special categories of third parties,
de categorii speciale de terti, si anume fata : )
o . . ... - namely the universal successors, successors
de succesorii universali, succesorii cu titlu - . ) . ) .
. . . . .. . with universal title, successors with specific
universal, succesorii cu titlu particular si ai | | . .
o . . . - title and the particular and unsecured creditors
creditorilor chirografari [2, p. 946]. Desigur, - . .
. - . . . [2, p. 946]. Of course, a universal notion about
ca nu poate fi creatd o notiune universala - . .
.. . ) - the third party could not be created, but it was
cu privire la tert, dar, totusi, trebuie remarcat : . .
L L . . . nevertheless worthy noting that in such a way
faptul ca, prin aceasta, i se atribuie tertului - . . . .
. . . L ’ - to the third party a universal qualification was
un calificativ universal, adica, cel ce nu a sem- . . . .
. assigned, i.e. the one who did not sign the

nat contractul nu este parte si ,,per a contrario” - .
P 1P - contract was not a party and “per a contrario”

P . - was a third party.
In limbajul curent, tertul este cel care -

: A A . ER) -
,vine in rindul al treilea” sau care este ,,al - one who “came the third in row” or who was

treilea” [3, p. 1237]. Dictionarul consemneaza " “the third” [3, p. 1237]. The dictionary also

$1 0 acceptie juridica a acestui termen: ,,per- - ¢ ok down a legal meaning of this term: “a

soand care nu figureaza ca parte in acte, in  person who is not a party to acts, disputes or

litigii sau in conventii nici direct, nici prin : conventions either directly or by representa-
~ tion and to whom the legal act or the judgment
- rendered in question does not lead to legal
- consequences” [3, p. 1237]. Compared to the
tia din limbajul curent, care este in acord cu -
etimologia termenului tert [4, p. 1218], in lim- :

bajul juridic, tertul nu este intotdeauna al third [4, p. 1218], in the legal usage, the third

este tert.

reprezentare si fatd de care actul juridic ori
hotararea pronuntatd in cauza nu produce
efecte” [3, p. 1237]. Spre deosebire de accep-
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The notion of third party in the civil law
was often used, but with a different meaning
in legal relations. The third party was met both
in the real civil relations and in the compul-
sory civil relations. But it should be noted that
its position within such legal relations was
absolutely different, usually individualized
relation it was part of the indeterminate circle
report it could be both indeterminate and

rights nor obligations by virtue of the principle

Dictionary of civil law considers that

In current usage, the third party was the

(13

intendment of the current usage, which was in
accordance with the etymology of the term

—



BUSINESS SI ADMINISTRARE / BUSINESS AND ADMINISTRATION

treilea. De exemplu, in raport cu actul juridic

unilateral, tertul este... al doilea. in raport cu

actele juridice multilaterale, tertul poate fi... al :
- teral legal acts, the third party may be the

Pand in prezent, in teorie, nu existd o . fourth or the tenth.

abordare unitara a intelegerii — tertului, ceea :

ce genereaza, in primul rand, ambiguitati cu - approach on understanding the third party,

privire la utilizarea termenului ,tertd per- :

. . . - 195 7 kD) :
soanda" conform continutului anumitor norme - O0 the use of the term “third person™ according

- to the content of certain rules of positive law.

patrulea sau... al zecelea.

de drept pozitiv.

Referindu-ne la semnificatia termenului -

_terf”, am mentiona ci legea utilizeazi mai - “third party “it shall be mentioned that the law

: v a1
multi termeni, spre exemplu, , tertd persoana”, - used several terms, for example” third person”,

B LRI T3 . . 2
,altd persoand”, ,cerc nedefinit de persoane”. - other person”, “indefinite circle of persons”.

Urmeaza, deci, sa analizdm, corespunzator, : Therefore, - their meaning shall be properly

sensul acestora pentru a rispunde la intrebarea - analysed in order to answer the question of

ce ne intereseazi cu privire la efectele actului . interest to us about the effects of the civil legal

juridic civil (implicit al contractului), astfel, - act. (implicitly of the co‘ntract)‘, thus l_t shall be
. A . . . pointed out and explained in particular the
vom puncta si explica in special notiunea de - ) . oy .
< cyy s - - notion of third party, “third person” and that of
tert, ,tertd persoand”, si cea de ,altd per- . _ .
o A o . - “other person” in the legal aspect, as for
soand”, in aspect juridic, iar ceea ce tine de - . . ) s ;
. . R . .. . “indeterminate circle of persons” in strict accor-

,cerc nedeterminat de persoane” este in strictd | ) - . . .
. o . .. - dance with opposability, a notion specific to it.
conformitate cu opozabilitatea, notiune ce i -

9

este in special caracteristica.

este o notiune ce determina caracterul absolut

lor fata de titularul dreptului real.

juridic initial, in acelasi timp, o tertd persoana

intotdeauna asociata legal cu una din partile

HEl——

- party was not always the third. For example,

in relation to the unilateral legal act, the third
party was the second. In relation to multila-

To date, in theory there was no unitary

which first of all, would generate ambiguities

Referring to the meaning of the term

29 99

In Russian doctrine there were used in

. i S ) . - particular two notions. Those notions deter-
In doctrina rusa, in special, sunt uti- = . . .
. B L g . - mined two different legal effects. The notion
lizate doud notiuni ce determind doua efecte - . . .

’ - of third party that usually determined its

juridice diferite. Nofiune de tery, ce, de obicei, . belonging to that contract, the existence of an

determind o apartenenfd a acestuia la acest : interest, of a legal connection, while the notion

contract, existenta unui interes, unei legaturi : . .
’ ’ ’ g . of “other person” was a notion that determined

juridice, pe cand nofiunea de ,altd persoana - the absolute lack of effects of the contract on
- that entity. And if to talk about the “undetec-

de lipsd a efectelor contractului fata de aceasta . (.4 ircle” of people we would be in the pre-

entitate. lar daca vorbim despre ,cerc nede- - sence of real relations that determine the status

terminat” de persoane, suntem fin prezenfa - of third parties to the holder of the real right.

raporturilor reale, care determind statutul terti- -

M. 1. Braghinski defined the third parties

- as participants in the civil usage, who have a

M. L. Braghinski a definit tertii ca par- : certain status in relation to other participants.

ticipanti la circuitul civil, care au un anumit : [ hig opinion, another person — is any parti-
statut fatd de alti participanti. In opinia sa, 0 : cipant in the civil circuit who is not a party to

altd persoand — este orice participant la Cir- - the initial legal relationship, at the same time a

cuitul civil, care nu este parte la raportul © third person was not a party to the original
- obligation, but was always legally associated
nu este parte la obligatia initiala, dar este - with one of the parties to the original obliga-

. tion [5, p. 3-6]. Meaning that all was about a
obligatiei initiale [5, p. 3-6]. Adica, vorbim -

kind of legal connection which was a qualifi-
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despre un fel de legatura juridica, ce este o -
caracteristicd de calificare, care delimiteazd -
tertii de toti ceilalti participanti la circuitul :
civil. Deci, forma absoluti a tertului ce nu -
are nici drepturi, nici obligatii, conform con- :
tractului, in opinia autorului Braghinski M.I., -

este notiunea alta persoand.

printr-o alta obligatie comuna [8, p. 42].

In unele surse din doctrina franceza [9, [9, p. 46] the following was stated about third

p- 46], s¢ enuntd despre terti urmdtoarele: sunt - parties: third parties were the persons who did

Elerp Ecr)?te P ersoane‘le, ca.rte n ?u C.aht?tf? - not have the quality of parties, namely: penitus
¢ pdrti si anume: penitus extranci (terfi - extranei (absolute or perfect third parties);

absolut sau desavarsit); creditorii chirografari; : oo . .
; > unsecured creditors; successors in title with

avanzii-cauza cu titlu particular (succesorii cu - specific title (successors with specific title) of

tithy particular) ai uneia dintre pari. In . one of the parties. In contradiction with J.

contradictie cu J. Ghestin, ce vede si partea - Ghestin who also saw the interested party of

- the third party, Ph. Delmas Saint-Hilaire [10,

[10, p. 46], terfului i atribuie parte negativa — * , 4] assigned a negative side to the third

dace? 'pér‘gile .desemneazé 0 c'at‘egorie definita  party — if the parties designated a positively
pozitiv — prin aceea ca participd la nasterea - defined category — by the fact of participating

contractului si (sau doar) ii suportd VoIt : 4t the birth of the contract and (or only)

efectele — tertii se impun ca o categorie anti- - gyffered willingly its effects — the third parties

tetica, definita negativ: ei nu suportd niciun : jmposed themselves as an antithetical cate-

. gory, negatively defined: they did not bear any
Deci, din cele invocate tertului, 1i este mai :

interesatd a tertului, Ph. Delmas Saint-Hilaire

efect al contactului, fiind strdini de acesta.

Revista / Journal ,, ECONOMICA” nr.2 (116) 2021

cation feature that delimited third parties from
all other participants in the civil circuit. So,
the absolute form of the third party that had
neither rights nor obligations under the con-
tract according to M. 1. Braghinski’s opinion
was the notion another person.

The presence of such a qualifying fea-

Prezenta unei astfel de caracteristici de ture was also determined by other doctrinaires.

calificare a fost determinatd si de ali doc- - In particular, O. A. Krasavchikov wrote: “As

trinari. In special, O.A. Krasavcikov a scris: :

,Cat despre terti, o definitie similari a tertilor - parties could be derived from the rules con-

poate fi derivatda din regulile continute in :

norme juridice. In aceste norme, tertii sunt - tions, the third parties were defined by the

definiti de legiuitor ca fiind acele persoane, la -

care legea face referire, care se afli intr-o - referred, who were in a certain legal connection

anumitd legatura juridicd cu una dintre parti si - with one of the parties and a?qulred by Its virtue
a dobandit, in virtutea acesteia, prin obligatie, : 12 mandatory basis some rights or obligations,

unele drepturi sau obligatii, de exemplu, in - for example, in the case of certain contractual

cazul unor obligatii din contract in folosul - obligations for the benefit of a third party”

unui tert” [6, p. 461]. M.K. Kroz mentioneazi - [6, p. 461]. M. K. Kroz noted that the third per-

¢3 terta persoan, in raportul juridic obliga- - son in the binding legal report was a participant
tional, este un participant ce are o legatura cu th had a;co}rlmle(ftg)nhwrfhhone Og th{c)l_bmqmg
una din partile obligatiei, ce detine atat drep- - p}zlirtles, W (;)fre hOt . Tlg ts :;n b 19 1gat10nsf
turi, cat si obligatii care derivd din drepturile : :hat arlcnisz om t 15 glg tsbellp t9 1ga7t10ns 70
si obligatiile partii afiliate obligatici [7, p. 7). - ¢ related party of the obligation |7, p.7].
i v Kis,eli la %el este de érérea ci terta - I. V. Kiseli had the same opinion that the third
p‘ers.oané e;te leg’até de peI:rtea obligatie;i - person was bound to the part of the obligation by

> . another common obligation [8, p. 42].

for third parties, a similar definition of third
tained in legal regulations. In those regula-

legislature as the persons to whom the law

In some sources of the French doctrine

effect of the contact, being strangers to it. So,

—  Em
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mult determinatd calitatea ei absoluta, decat

in antiteza cu cea franceza.

In doctrina romana, se identifica doua -
curente ce determind aspectele tertului, si :

anume, doctrina clasica [11, p. 174], care men- - trends that determined the aspects of the third

tioneaza ca tertii sunt persoanele strdine de -

actul juridic — penitus extranei (lat.). Deci,

abordeazd notiune de terti in varianta lor @ the persons alien to the legal act — penitus

absolutd, iar in varianta neparticipantilor la :

incheierea actului juridic civil, dar acestia au - Was approached in their absolute variant, and

un interes cu privire la contract care le :

determini denumirea de avanzi-cauza. Ei - conclusion of the civil legal act but who had

mentioneazd cd, intre avanzi-cauza si terti, . a0 interest in the contract, determined for them

poate exista un transfer, in sensul ci aceeasi - the name of successors in title. They mentio-

persoand poate fi avanzi-cauza, in raport cu un - ned, that, between successors in title and third

anumit act juridic civil al autorului sdu si sd : parties there might be a transfer, in the sense

fie tert in raport cu alt act juridic, incheiat - that, the same person may be successors in

- title in relation to a certain civil legal act of its

In doctrina contemporand, notiunea de - author and be a third party in relation to another

terti comportd un caracter mai extins, astfel, - legal act, concluded by the same author.

creand doud categorii de terti, cea a tertilor : hird had 4 d b
absoluti si tertii interesati. Tertii absoluti — - third party ad a more widesprea naure thus,
. o . . two categories of third parties were created,
acestia nu sunt tinuti de obligatiile generale de ) } .
- - . . - that of absolute third parties and interested

contract, dupa cum nu profitd cu nimic dupa - . ) ) i
. . . . . third parties. The absolute third parties were
drepturile, pe care actul le vehiculeaza. Ei : .
e e i - not bounded by the general obligations of the

par categoria juridicd ideald: simplu de defi- -
. . . . . contract, as they got no advantage under the
nit, prin excluderea lor din cercul deschis de - .
..y . . .. rights conveyed by the document.

contract [12, p. 487]. Astfel, tertii desavarsiti :
¢ total striine d ’ fract si ’ d’ - seemed to appear as the perfect legal category:
sunt persoane fotal straine de contract st de - simple to define, by excluding them from the

- open circle of the contract [12, p.487]. Thus,

»Notiunea de terti specifici sau intere- the third parties were exquisitely absolute

sati nu este una omogen expusd in doctrind, @ ;. . .
’ g P > © aliens to the contract and its parties.

astfel, conform opiniei doctrinarului Paul -
Vasilescu” [13, p. 489] — Tertii specifici sunt o - third parties was not a homogeneously dis-

subcategorie reziduald de terti, care nu devin  played one in the doctrine, thus, according to

parte survenita in raportul obligational, pre- - yno qoctrinaire Paul Vasilescu’s opinion” [13,

cum debitorul cedat in cazul unei cesiuni de p. 489] — The specific third parties were a

creantd, iar creditorul chirografar este avand- " residual subcategory of third parties, which

- did not become a party intervened in the obli-

In doctrina autohtona [14, p. 276], 1a : gational relationship, as the assigned debtor in

fel, se identifica doud categorii de terti — - j case of credit assignment, and the unsecured
desavarsiti si interesati. Cei din urma sunt :
persoanele care, desi nu au statut de parte -

contractantd, detin un drept din contract ori -

de acelasi autor.

partile acestuia.

cauza.

Bl—

- from what was invoked to the third party there
cea specifica, ceea ce creeaza notiunea de tert -
- the specific one, which created the notion of a

was more determined its absolute quality, than

third party in antithesis to the French one.
The Romanian doctrine identified two

party, namely, the classical doctrine [11, p.
174] which mentioned that third parties were

extranei (lat.). Thus, the notion of third party

in the variant of non-participants, upon

In contemporary doctrine the notion of

They

“The notion of specific or interested

creditor existed having the reason.
In the local doctrine [14, p. 276] there
were two categories of third parties identified

Revista / Journal ,, ECONOMICA” nr.2 (116) 2021
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sunt impusi sd 1l respecte peste limita simplei
- were included the persons who, although
— tertul beneficiar al unui contract in - without the status of a contracting party, held a
folosul unui tert (numit si stipulatie - right in the contract or were required to respect
- it beyond the limit of the simple opposability of

— ftitularul unei actiuni directe, atunci - the contract, there were included:

cand legea recunoaste tertului dreptul -
de actiona contra unei parti a unui :
contract, in lipsa de cauza in favoarea -

opozabilitati a contractului, aici includem:

pentru altul);

tertului;

— dobanditorul subsecvent al bunului in :
raport cu accesoriile acestuia, ciruia -
ar putea sa 1i revind drepturi ori -
obligatii strans legate de bun (proter
rem). De asemenea, sunt identificati -
aici si debitorii cedati fatda de con- :
tractul de cesiune de creantd dintre
vechiul creditor (cedent) si noul debi- -

tor (cesionar);

— creditorii partii contractante, care tre- -
buie sa suporte fluctuatiile din cadrul :

patrimoniului.

In principiu, aderam la o astfel de abor- -
dare a tertilor si, pe parcursul lucrarii, vom :
incerca sd explicdm, pe indelete, statutul tertu- -

lui, conform celor invocate mai sus.

mentioneaza ca tertii sunt delimitati in:

aveau aptitudinea de a consimti;

— terti prin natura consimtamantului dat. -
Desi tertul se caracterizeaza prin lipsa -
consimtamantului de a fi parte la un :

contract, uneori, el are aceasta calitate.

Revista / Journal ,, ECONOMICA” nr.2 (116) 2021

as — perfect and interested. In the latter there

— the beneficiary third party of a contract
for the benefit of a third party (also
called as stipulation for another);

— the holder of a direct action, when the
law admitted third party’s right to act
against a contract’s party, in the
absence of cause in favour of the third
party;

— the subsequent acquirer of the asset in
relation to its accessories, who could
get rights or obligations closely related
to therein asset (proter rem). There
were also identified the debtors assig-
ned to the contract of assignment of
debt between the old creditor (assignor)
and the new debtor (assignee).

— the creditors of the contracting party,
who shall bear the fluctuations in the
patrimony.

In principle, there was made an adhesion

- to such a third-party approach and throughout

Deoarece am mentionat ca tertul este o :
entitate destul de mobild, aspectul determinat -
anterior este prestabilit de noi si este un aspect -
general, dar daca 1i grupam la o anumita etapa
a efectelor contractului, ar putea si fie o altd - Was a quite mobile entity, the aspect determined

configuratie. In doctrind [15, p. 272], se mai :
- grouped at a certain stage of contract effects of

— terti prin absenta consimtimantului. - the contract, another configuration could appear.

Ei sunt acei terti, ce nu si-au expri- - In the doctrine [15, p. 272] it was also men-

mat acordul de vointi de a-si asuma . tioned that third parties were delimited in:
efectele obligatorii ale acestuia, fie :
ca nu au consimtit sub titlu personal -

la incheierea actului, fie pentru cd nu -

the research it was attempted to explain
thoroughly the status of the third party accor-
ding to the above invoked.

Since it was mentioned that the third party

above represented a general aspect, but if

— third parties by absence of consent.
Such third parties were those third
parties that had not expressed their
consent to assume their binding effects,
have not consented under personal title
to conclude the document, as they did
not have the ability to consent;

— third parties by the nature of the
consent given. Although the third party
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In virtutea mobilitatii sale, calitatea -
juridicd de tert poate fi determinatd in raport -
cu cel putin urmatoarele criterii: — natura -
actului, constituie un criteriu al calitatii -
juridice de tert, iar, in cursul executdrii aces- :
tuia, calitatea de tert se poate converti in acea -
de parte. Aceasta convertire poate avea un :
caracter fortat sau voluntar; posibilitatea con- -
vertirii tertului in parte la acel act; trans- :
formarea terfului obisnuit intr-un tert inte- -
resat, fie Tn legaturd cu bunurile sale, fie in -
- convert the third party to that act; — trans-
. formation of the ordinary third party into an

legatura cu persoana sa.
Anume, aceste criterii pot determina

apartenenta tertului la o categorie sau alta.
Pozitia este discutabila in anumite contracte, -
daca e sa ne referim la categoria de succesori !
cu titlu particular, ce nu este un simplu tert, si - mine the belonging of the third party to one
la categoria de creditori chirografari. Deci, in :
principiu, calitatea de tert este cea mai -
dinamicd dintre toate in dreptul civil, ea fiind :

calificatd, in mod diferit, la diferite etape ale - title that was not a mere third party, and to the

- category of unsecured creditors. So, basically,

executarii contractului.

Datoritd multitudinii de terti in cadrul -
legislatiei, unii autori au reusit sa faca o - dynamic of all in civil law, being qualified
aranjare a acestora intr-o anumita ordine, dupa - differently at different stages of the contract

anumite categorii. Cu referire la terti, doctri- - €xecution.

narul Valeriu Stoica face o inventariere a :
- within the framework of legislation, some

I. ,,Cel mai important context normativ, in : authors managed to make an arrangement

care apar tertii, este cel al efectelor - according to certain categories. With reference

contractului, context care se extinde - to third parties Mr. Valeriu Stoica made an

. inventory of third parties in the Civil Code as

general; in acest context, sunt inclusi si : follows:

tertilor in Codul civil, dupa cum urmeaza:

asupra efectelor actului juridic, in

tertii beneficiari.

II. Cel mai larg context, alcatuit din norme -
juridice, care se regasesc in mai toate :
materiile Codului civil, este acela al -
opozabilitatii, prin raportare la un act :

la un fapt juridic in sens -

restrans, la un raport juridic sau la un :

juridic,

drept subiectiv.

III. Tertul contractant sau, intr-o acceptie :
mai restransa, tertul dobanditor apare -
deseori, purtand fie vesméntul bunei- -

credinte, fie vesmantul relei-credinte.

BEl—

was characterized by the lack of con-
sent to be a party to a contract, some-
times it got that quality.

By virtue of its mobility, the legal quality
of a third party could be determined in relation
to at least the following circumstances: — the
nature of the act, a criterion of the legal quality
of a third party, and in the course of its
execution the quality of a third party could
convert in that party. Such conversion might be
of a forced or voluntary nature, — possibility to

interested third party, either in relation to its
assets or in relation to its person.
Namely those three criteria could deter-

category or another. Regarding the ques-
tionable position in certain contracts, referring
to the category of successors with a particular

the quality of a third party was the most

Due to the multitude of third parties

I. “The most important normative context
in which third parties appeared is that of
effects of the contract which extended to
the effects of the legal act in general; in

the beneficiary third
parties were included too.

II. The broadest context, made up of legal
norms that were found in most of the
matters of the Civil Code, is that of
opposability, by reference to a legal act,
to a legal fact in the narrow sense, to a
legal relationship or to a subjective right.

such context
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IV. Uneori, tertul este reprezentat, alteori,

este reprezentant.
V. Tertul este cand pagubit, cand pagubitor.

VL. Sunt cazuri in care tertul vede ca -
propriile bunuri fac obiectul contractelor :

incheiate de alte persoane.

VIL Tertul poate fi nu numai platit, ci si -

platitor, iar alteori este garant.

VIIIL. Tertul poate fi cedat intr-un raport -

juridic.

IX. Tertul poate avea o putere speciald, -
determindnd obiectul contractului, in :
general, sau pretul in contractul de van- -

zare, in special.

X. Tocmai pentru ca familia tertilor este :
extrem de diversa, unii dintre acestia nu -
pot fi incadrati intr-o categorie anume, :

particu- -

ramanand cazuri cu totul

lare” [16].

Dupi trecerea in revisti a textelor si a -
contextelor normative, in care apar tergii, o -
concluzie s-ar putea contura: logica genera-
lului si a specialului le ramane straina; -
,singura modalitate, prin care Codul civil i-a :
putut, totusi, civiliza pe acesti ,sdlbatici”, a -
fost prinderea lor in plasa de semnificatii a :

fiecarui context normativ” [16].

Inainte de a incepe identificarea tertilor,
in cadrul efectelor contractelor fata de terti, :

putem mentiona o notiune ce o avem - the Civil Code could nevertheless civilize those

reglementati cu privire la tert. In art. 435 alin :

(3), ce identifica tertul in cadrul principiului - meanings of each normative context” [16].

publicitatii si, anume, in lumina notarii unui :
drept: in sensul prezentului articol, prin tert se - {ramework of effects

intelege orice persoani care a dobandit un : third parties, a notion regulated by the third

drept supus inregistrarii sau un alt drept in : party could be mentioned. Namely art. 435

legaturd cu dreptul supus inregistrarii. Deci, - (3), which 1denj[1ﬁ'ed the thlr.d'party n tl?e
observim  cg . context of the principle of publicity, namely in

. . . . . - the light of the notation of a right: — for the
legiuitorul mizeaza mai mult pe doctrina rusa - . .
. C el . purposes of that article, a third party had the
si determina calitdtii de tert nu doar un aspect - : . .
’ - . ’ . - meaning of any person who acquired a right
de persoana aflatd in afara contractului cu - . X . . )
¢ absolut. cu un aspect interesat. dar si - subjected to registration or another right in
aspect a ’ P ’ >* . relation to the right subjected to registration.

cel ce a dobdndit un drept in legiturd cu So, from that regulation it was noted that the

Este bine ca - legislator turned more towards the Russian

legiuitorul nostru a specificat ca aceastd - goctrine and determined to the quality of a

din aceastd reglementare,

dreptul supus inregistrarii.
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III. The contracting third party or, in a
narrower sense, the acquiring third party
often appeared wearing either the garb
of good faith or the garb of bad faith.

IV. The third party sometimes was repre-
sented, other times — a representative.

V. The third party sometimes appeared as
the prejudiced, other times as prejudicial.

VI. There were cases when the third party
saw that its own assets were the subject
of contracts concluded by other persons.

VII. The third party could be not only paid,
but also a payer, and at other times — a
guarantor.

VIII. The third party might be assigned in a
legal relationship.

IX. The third party might have a special
power, determining the subject of the
contract in general, or the price in the
contract of sale, in particular.

X. Precisely because the family of third
parties was extremely diverse, some of
them could not be classified into a
particular category, remaining comple-
tely particular cases” [16].

After the texts and the normative contexts
in which the third parties appeared were

- reviewed, the following conclusion could be

drawn: the logic of general and of the special
remained alien to them; “the only way in which

“savages” was to capture them in the net of

Before identifying the third parties in the
of contracts towards
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notiune se aplica doar in sensul prezentului
articol, cici, in mod universal, aceasta notiune -
nu poate fi aplicata, pentru cd ar perturba tot :
sistemul ce formeaza pér’glle §1 tergji, Omigﬁnd, I'ight in connection with the I‘ight subjected to
in acest sens, tertii absoluti, a caror existentd :
- specified that such notion shall be applied in

nu poate fi negata.

Tertii pot fi identificati sub aspect :

polivalent. in aceastd ordine de idei, este cazul - could not be applied universally, because it

sa facem o clarificare si putem stabili ca tertii, - would disrupt the whole system that formed

care devin pdrti, se Tmpart in cei care se ﬂ}}e parties ar}lld the thllrd pa}?les, lanmg OEt mn
substituie, total sau partial, in pozitia partilor - t 15 sense the absolute t ird parties whose
S N + © existence could not be denied.
si cei care devin parti in mod autonom. In :

rima ipoteza, este vorba de succesori. In a - . . .
prima 1p - . . . . under a multivalent aspect. In this respect it
doua ipoteza, este vorba de ratificanti, aderenti - . ) .

. 1 tat. Niciodats .- appeared the need to make a clarification and it
3 prrtesupiusu reprejtzen a ¢ fetodata, E)rm - could be asserted that third parties that become
rapo atefa u.n anuml‘ momzrll f, ;) perso?na' o - parties were divided into those that are repla-
poate sa 1ot parte, st ter(. Altle SPuf’ lflalflte . ced, totally or partially in the position of parties
de a deveni parte, persoana respectiva ramane - .4 4 oc0 that become parties in an autono-
in pozitia unui tert, pur si simplu, sau in - pouq way. In the first hypothesis it was about

pozitia unui tert desavarsit. Dupa ce a devenit : gccegsors. In the second hypothesis it was

parte, persoana respectivd are drepturile $i - apout the ratifies, adherents and the alleged

rezultd din contract in : represented. A person could not be both a party

favoarea sau in sarcina ei. Schimbarea calitd- - and a third party with reference to a certain

tii de tert in cea de parte se face, de reguld, :

obligatiile, care

intr-un moment ulterior incheierii contrac-
tului [16].

necesar de remarcat ca tertii, in acest caz, sunt

absolut diferiti si dupa momentul survenirii :

in contract. Astfel, in timp ce, in cazul - charge. The quality of third party in that of party,

aderarii, efectele contractului se produc, de :

reguld, din momentul in care tertul isi exprima - the conclusion of the contract [16].

consimtdmantul de aderare la contract, in :

cazul succesiunii si in cel al ratificarii, efectele shall be noted that third parties in that case

se produc, de reguld, retroactiv, iar tertul, care . Wer absolutely different after occurrence in

succedd sau ratifici, este considerat parte - the contract too. Thus, if in case of accession

. . . .. ... . - the effects of the contract usually occur from
din momentul incheierii contractului initial. - ) i
o . n - the moment the third party expressed its
Situatia presupusului reprezentat, in cazul : .
. .. s - consent to accede to the contract, in the case
reprezentdrii aparente, se aseamand cu aceea - ) ) ) .
a unei parti propriu-zise, in sensul ci este of succession and in that of ratification, the
u u-zise, u : .

P Prop . - effects usually occur retroactively and the
din momen- - : e ) . )
A O i .. succeeding or ratifying third party is conside-
tul incheierii acestuia, dar nu pe baza expri- - d A h h vinal
. . ului AmAnt. ci ¢ - - red a party from the moment the origina
marit propriuful consimtamant, €1 pe femeL . oontract is concluded. The situation of the

atitudinii sale culpabile, prin care a ldsat sd - alleged represented, in case of apparent repre-

se inteleaga ca falsul reprezentant are impu- sentation, is similar to that of a party per se, in

angajat 1n contract chiar

BEl—

third party not just an aspect of a person from
outside the contract with an absolute aspect,
but an interested aspect, of that who acquired a

registration. It was good that our legislator

the meaning of that article only, as that notion

The third parties could be identified

moment, never. In other words, before becoming

- a party, therein person remains in the position of
- a simply third party or in the position of a
Chiar daci facem aceasti distinctie, este
- therein person has the rights and obligations

complete third party. After becoming a party,
arisen from the contract in its favour or its
as a rule, is changed in a moment subsequent to

Even if such a distinction was made, it
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ternicire sa 1incheie contracte in numele

va deveni tert.
In ipoteza ca ftertii se substituie in

este un tert,
succesorul cu

prin decesul locatarului, nici prin cel al
locatorului, cu exceptia cazului in care

in functie de circumstante, contractul nu mai
poate fi mentinut.
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- the meaning that it is engaged in the contract,
si in contul sdu cu alte persoane [16]. Este -

de remarcat faptul cd situatia lui se va schimba :

radical, in cazul ratificirii si el, in mod instant, - the basis of its culpable attitude, by which it

- was hinted that the fake representative had the
. authority to conclude contracts in the name

pozitia partilor, putem exemplifica calitatea - and on its behalf with other individuals [16]. It

succesorului universal sau cu titlu universal. - Shall be noted that its situation shall radically

care nu este parte si este un tert interesat. In : change in the event of ratification and he

cazul decesului persoanei fizice si reorga- would instantly become a third party.

nizarii persoanei juridice, succesorul uni- - ) . . o
C e o < . ...« . substituted in the position of parties it could
versal, persoand fizicd sau persoand juridica, : . : .

- o . .. ... be exemplified the quality of wuniversal
dupa caz, se substituie total In pozifia partii - i . )
e : R . . successor or with universal title, that was not a
careia 11 succede. Acelasi efect il desprindem - . .
Cn S . - party and was an interested third party. In the
si in cazul succesorului cu titlu universal, doar :
S ) . .~ event of death of the natural person and
ca nu se vor transmite toate drepturile si - o :
bligatiil 4 fracti di . - reorganization of the legal person, the univer-
obligaiiie, ¢l doar o Iractiune ¢ acestea. . a1 successor, natural person or legal person,

In ipoteza ca succesorul cu titlu particular : where appropriate, shall be totally replaced in

invocdm cu certitudine, ¢d - e position of the party to which is alternated.

titlu particular este la etapa : The same effect was noted in the case of the

incheierii unui contract cu terti, care, ulterior, - gyccessor with universal title too, but all rights

se poate determina in calitate de parte. De : and obligations were not transmitted, only

exemplu, conform art. 1278 Cod Civil al - 3 fraction of them. In the event that the

Republicii Moldova, Locatiunea nu inceteaza :

from the time of its conclusion, but not on the
basis of expression of its own consent, but on

In the assumption that third parties were

successor with private title is a third party, it

- was invoked with certainty, the successor with
. private title was at the stage of concluding a
contractul prevede altfel sau a cazului in care, -
. be determined as a party. For example, accor-
- ding to art. 1278 Civil Code of the Republic of

Una din cele mai discutate categorii ale - Moldova, the Lease does not terminate by the

succesorilor este cea a celor cu titlu particular. :

in principiu, calitatea lui de tert, la etapa - unless the contract provided otherwise or in

incheierii contractului, nu o contesta nimeni, : the event that, depending on circumstances,

dar ce se intampld in cazul in care acesta - the contract could no longer be maintained.

obtine drepturi sau obligatii ca efect al -

dobandirii unui bun, in acest caz, de regula, ej - SUCCESSOIS Was that of those with particular

se pot substitui in pozitia partilor, dar numai in - title. In principle, lt§ status as a third party at
< . A 1 . the stage of conclusion of the contract was not
masura in care bunul dobandit de la autorul lor :
R N o . . - contested by anyone, but what would happen
este in strAnsa legdturd cu drepturile si - . . .
. - . . .~ if he would obtain rights or obligations as a
obligatiile nascute dintr-un contract incheiat - e .
. B R ) - result of acquisition of an asset, in such a case
cu altd persoand [16]. Astfel, in virtutea - . . .\
. . R - they could usually substitute in the position of
calitatii de dobanditor, de exemplu, in cazul - :
g  bun 1 " " - parties, but only to the extent that the asset
transmiterii unui bun in uzufruct, conform : acquired from their author was in close rela-

art. 625 CC al RM: Daca bunul este asigurat, - tionship with rights and obligations born from

pe durata uzufructului, primele de asigurare a contract concluded with another person [16].

third party contract, which could subsequently

death of the lessee, nor by that of the lessor,

One of the most discussed category of
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sunt platite de uzufructuar. Art. 1276, alin (1) -
“Daca -
bunul Inchiriat este Instrainat de locator unui :

tert, acesta din urma se subrogé de drept . if the asset was insured, during the period of

locatorului in drepturile si obligatiile, care :

decurg din locatiune, dacd locatiunca este - DY the beneficial owner. Art. 1276, paragraph

opozabild tertului”. In acest caz, apare o -

neconcordantd cu prevederile, de exemplu, - case the leased property was alienated by the

din partea speciald, de pilda, cea indicatd in - lessor to a third party, the latt§r shall subr(?—
art. 1276 si cea indicatd de art. 1087, care - gate by law to the lessor the rights and obli-

LR o < - gations arising from the 1 if the 1
statueaza: In cazurile si In conditiile prevazute - gations arising from the lease if the lease was

de lege sau contract, dobanditorul unui bun se : opPP osabl.e to thg third paﬁy. In this case there
. o R ~_ - - was an inconsistency with the provisions of
subrogd in obligatiile contractuale in stransa - . o .
. the special part, for example, that indicated in

- art. 1276 and provided by art. 1087, which

- stated: in the cases and under the conditions

In cazul cesiunii de contract (art. 849 - provided for by law or contract, the purchaser

Cod Civil al Republicii Moldova la alin (1), 0 “of a good shall subrogate in the contractual

parte la raportul contractual poate sa convina obligations in close connection with an asset, in

cu un tert, cu consimtamantul celeilalte partila - he form in which they were at the transmitter.

raportul contractual, ca tertul sa o substituie in -

Cod Civil al Republicii Moldova —

legaturd cu un bun, in forma in care ele se
aflau la transmitator.

calitatea de parte la raportul contractual) se

intr-un moment ulterior incheierii contractului
initial, iar consimtimantul cedentului este

cesionarului; consimtamantul contractantului

cedat va fi exprimat fie cu anticipatie (alin (2)
art. 848 Cod Civil al Republicii Moldova — -

Consimtdmantul celeilalte parti poate fi dat si :

prealabil), dar cesiunea va produce efecte fata - expressed, as a rule, at the same time of the

de contractantul cedat doar din momentul in :

care substituirea ii este notificatd, — fie ulterior - tor shall be expressed either in advance (para.

incheierii contractului initial, de reguld, in - (2) art. 848 Civil Code of the Republic of

acelasi moment cu consimtdmantul cesiona- Molc}ova B the consent of the Oqler party can
. . . - be given in advance), but the assignment shall
rului. Cesiunea de contract este operatiunea - ; ,
Ca o : .. take effect against the assigned contractor only
juridica, prin care un terf devine parte asi- : L )
. . . . - from the moment the substitution is notified to
milatd (cesionarul), iar o parte devine tert - .. . ..
- . him, or after the conclusion of the original

(cedentul) [16]. Este de remarcat faptul ca : .
. - contract, usually at the same time as the
cesiunea de contract este un exemplu de - . .
. L . ~ . . consent of the assignee. Contract assignment
mobilitate extraordinara a tertilor, cdci, in - . . .
’ - is the legal operation whereby a third party

aspectul celor relevate, conform acestei con- - becomes an assimilated party (the assignee)

structii juridice, terful poate deveni parte - 4. party becomes a third party (the assig-

(cesionarul), partea poate deveni tert (ceden- - nor) [16]. It shall be noted that the assignment

BEl—

Thus, by virtue of the quality of acquirer, for
example, in case of transfer of an asset in
usufruct according to art. 625 CC of the RM,

usufruct the insurance premiums shall be paid

(1) Civil Code of the Republic of Moldova. In

In case of assignment of contract (art.

- 849 Civil Code of the Republic of Moldova in

determina o prevedere expresa, prin care tertul : par (1) a party to the contractual relationship

preia calitatea de parte. Cesionarul este un - might agree with a third party, with the con-

aderent; consimtdmantul sdu este exprimat :

sent of the other party to the contractual

- relationship, that the third party replace it as a
. party to the contractual relationship) determi-
exprimat, de regula, in acelasi timp, cu acela al -
. party takes over the quality of a party. The

ned an express provision by which the third
Assignee is a member; its consent is expressed
at a time after the conclusion of the original

contract, and the consent of the assignor is

assignee; the consent of the assigned contrac-
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tul), iar partea contractului cedat este tert in
- ordinary mobility of third the parties, as at the

raport cu contractul de cesiune.

Precum am mentionat anterior, fertii pot :

deveni parti in mod automat. Astfel, acesta - With this legal arrangement, the third party

este cazul aderentilor si ratificantilor, ei nu iau :

locul partilor propriu-zise, c¢i devin parti in - might become a party (the assignor), and the

mod autonom. Astfel, in cazul aderentilor, -

adica al persoanelor care aderd la un contract, - Party in relation to the transfer agreement.

deja, format [17, p. 135], tertii se adauga par- - : . >
tilor existente, printr-o manifestare de vointa : become parties automatl?ally - Thus, this is the
proprie, ulterioard momentului in care s-a . 2S¢ of adherents and ratl.ﬁes, they do not take
N . N L .. . the place of the parties themselves, but
incheiat contractul intre partile propriu-zise. : .
- o e s - become parties autonomously. In the case of
In cazul ratificarii, initial, contractul de repre- -
N e N - adherents, that were, persons who adhered to
zentare inca nu exista, astfel, Tncat nu se poate -
bi de parti zise. Totusi i an already formed contract [17, p. 135], the
vort Ei par‘gl propflu-ztse. Ol 0 ariuml 4 - third parties were added to the existing parties,
persoand actioneaza fard reprezentare, inche- - . . : :
d i . e 1 - by a manifestation of their own will, sub-
Ind contracte sau acte juridice unilate-rale 1n " sequent to the moment when the contract

interesul altei persoane. Ulterior, aceasta ulti- - (o000 0 parties themselves was concluded

ma persoand ratificd actele juridice incheiate ' [, the event of ratification. the contract of

in interesul sau, astfel, incat ea devine parte : renresentation initially did not exist yet, so the

atat intr-un contract de reprezentare, cat si, ca - digcussion about parties could not be held.

efect al reprezentérii, in contractele Incheiate . HOWCVGI', a certain person acts without repre-

de reprezentant cu alte persoane. Ca efect al - sentation by concluding unilateral contracts or

ratificarii, reprezentatul care, initial, era tert :

fata de contractul incheiat intre reprezentant si

ci de o transformare de calitati [18].

insolventei si a falimentului), acesta nu are o

cu aceea a tertului beneficiar[18].
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of the contract, was an example of an extra-
appearance of those pointed out, in accordance
might become a party (the assignee), the party
part of the transferred contract was a third

As mentioned above, third parties could,

legal acts in the interests of another person.

- Subsequently, the latter person ratifies legal
alte persoane, devine parte in acest contract, :
iar cel care parea si fie parte devine repre- -
zentant. Asadar, nu este vorba, pur si simplu, -

despre o inlocuire a unei parti de catre un tert,
. persons. As a result of ratification, the repre-

In cazul in care am expus schimbarea - sentative, who was initially a third party to the

statutului de tert in parte si invers, este cazul - contract concluded between the representative

sd stabilim situatiile in care chiar partilor le : @nd other persons, became a party to this con-

oferd anumite drepturi acestor entitati de la - tract, and the one who appeared to be a party

“ . . s - became a representative. So, it was not simply a
incheierea acestui contract. In acest sens, el va - p So, Pty

ramane tot tert, dar va fi denumit, de regula question of a replacement of a party by a third
. s . . " . party, but of a transformation of qualities [18].
tert beneficiar. In cazurile mai rare, in care -

terful dobandeste si drepturi, si obligatii, pe - party was exposed and vice versa, it was

temeiul unui contract la incheierea caruia nu a . necessary to determine the situations in which

participat (este cazul acordurilor colective, : o harties gave certain rights to those entities

respectiv al contractului colectiv de munca si - gince the conclusion of the contract. In this

al acordurilor incheiate in cadrul procedurii  regard it shall remain a third party, but shall be
- referred to, as a rule, third beneficiary party.

denumire speciala, dar pozitia lui se aseamana :

acts concluded in its interest, so that it becomes
a party both to a contract of representation and,
as a result of representation, to contracts
concluded by the representative with other

In case of change in the status of a third

In the rarer cases where the third party acqui-

red rights and obligations under a contract in

— =3
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Tertul beneficiar creeaza o categorie °
autonomd de terti, cu o determinare logica -
proprie. Ei nu sunt nici, pur si simplu, terti, :

care nu dobandesc - bankruptcy proceedings), the third party did

drepturi si obligatii dintr-un contract la care nu : DOt have a special name, but its position was

sunt parte, dar care le este opozabil ca realitate - Similar to that of the beneficiary third party [18].
juridicd, nici terti desdvarsiti, care pot ignora -

. . . . .. . an autonomous category of third parties with
existenta unui contract la incheierea caruia nu !

.. . . .~ . - its own logical determination. They were
au participat. Determinarea logica specifica a = . . . . : .
. . . .. . neither simply third parties, meaning, ordinary
acestei categorii de terti este aceea ca ei - . . . . .
dobndesc drenturi/drenturi si oblieatii dintr - third parties, who did not acquire rights and

obandesc drepturi/drepturt s1 obligatii dintr- . obligations from a contract to which they were

incheierea cdruia nu au : not a party, but which was opposable to them

participat. In aceastd ordine de idei, putem - ;o 5 |eoa] reality, nor complete third parties,

remarca doud categorii de fery beneficiar: — * who could ignore the existence of a contract to

. the conclusion of which they did not partici-
- pate. The specific logical determination of that
. category of third parties was that they acquired

Astfel, putem remarca faptul ca notiunea -
de tert este una universald si este aplicabila si :
in parte procesuald, dar care are aspect absolut -

diferit de cea materiald. La fel, un aspect ce :

urmeazi a fi determinat este ci, in cazul ter- - gory of third party in the contract for the

tului beneficiar, acesta, in cadrul procesului va - benefit of a third party and — third party in the

avea calitatea de parte, desi In cazul dreptului :
material este tert, de exemplu, in cazul accep- -

tarii de catre tert, a stipulatiei din contractul in - .
. . - party was a universal one and was also
folosul unui tert, tertul beneficiar va fi o parte : : . .

v - applicable in the procedural part too, but which

in proces, la fel, in cazul actiunii directe, tertul - had an absolutely different aspect from the

. material one. As an aspect that follows to be

dreptului la actiune oferit, in mod indirect, : determined is that in the case of a third

. beneficiary party, during the process it shall

In concluzie, putem enunta faptul ca - have the quality of party although in the case of

. material right, it is a third-party, for example, in
- the case of acceptance by the third-party of the
prin reprezentare, fiind strdine fata de actul :

juridic incheiat. In acelasi timp, deoarece - third party, the beneficiary third party shall be a

tertii, la etapa incheierii actului, sunt si succe- :

sorii atat universali, cAt si cu titlu universal (la - direct action, the third party shall have the

fel si cei particulari, creditorii), inaintim teza - quality of party in the process by virtue of the

- right to action directly offered by the legislator.

adica, terti obisnuiti,

un contract la

categoria tertului in contractul in folosul unui
tert si — tertul in cadrul actiunilor directe.
Concluzii

va avea calitatea de parte in proces in virtutea
de catre legiuitor.

tertii sunt persoanele, care nu au participat la
incheierea unui act juridic, nici personal si nici

ca tertii pot fi:

1. Tertii ce pot deveni parti (succesorii, ) e
- parties are persons who did not participate at
2. Tertii beneficiari (tertul beneficiar la the conclusion of a 1§gal act,. nelthe'r personally

- nor by representation, being alien to the

- concluded legal act. At the same time, since at

ratificantii, aderentii);

contractul in folosul unui tert);

El—

which it did not participate (i.e. collective
agreements, collective employment agreements
and agreements concluded in insolvency and

The beneficiary third party shall create

rights/rights and obligations from a contract at
the conclusion of which they did not parti-
cipate. In this respect there could be noted two
categories of beneficial third party: the cate-

framework of direct actions.
Conclusions
It could be noted that the notion of a third

stipulation of the contract for the benefit of a

part in the process, same as in the case of the

In conclusion, it could be stated that third
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3. Tertii absoluti, acei terti carora nu le - the stage of conclusion of the act third party are
pot fi atribuite nici drepturi si cu atat - both the universal successors and with
mai mult obligatii prin contractul - universal title, as well as the private ones,
tertilor, dar care au obligatia de a - creditors, it was submitted the thesis that third
respecta contractul incheiat de parti. : Parties could be:

. 1. Third parties that may become parties
(successors, ratifies, adherents);

2. Beneficiary third-parties (the bene-
ficiary third-party to the contract for
the benefit of a third party);

3. Absolute third parties, those third
parties to whom neither rights nor
obligations can be assigned by the
contract of third parties, but who are
obliged to comply with the contract
concluded by the parties.
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