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Este cert faptul ca protectia sanatatii
omului constituie o problema de maxima im-
portanta a omenirii, de aici survenind si aten-
tia cuvenita acordatd pretutindeni, la etapa
actuala, problemelor teoretice §i practice, vi-
zdnd drepturile si libertatile fundamentale ale
beneficiarului de servicii medicale. Abordarea
doctrinara a problemei drepturilor consuma-
torului de servicii medicale presupune luarea
in considerare a unui larg spectru de pro-
bleme si implicatii de naturd politica, eco-
nomica, culturala, precum si a particularita-
tilor dezvoltarii istorice si a stadiilor de dez-
voltare. Rationamentul cu privire la aplicarea
statutului de consumator in relatia cu ser-
viciile de sandatate deriva din doua viziuni
total opuse. Tn primul rand, dintr-o perspec-
tiva protectionistd, care se referd la utilizarea
legii consumeriste pentru a proteja pacienti,
iar pe de alta parte, din perspectiva care Vvi-
logica de piata, prin aceeasi conceptie. Scopul
cercetarii il constituie evidentierea mai multor
teorii doctrinare, referitoare la statutul consu-
matorului Tn cadrul serviciilor medicale.
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The protection of human health is cer-
tainly a matter of the utmost importance to
humanity, hence the due attention given every-
where at the current stage to theoretical and
practical issues, aiming at the fundamental
rights and freedoms of the beneficiary of medi-
cal services. The doctrinal approach to the
issue of the rights of the consumer of medical
services involves taking into account a wide
range of issues and implications of a political,
economic, cultural nature, as well as the par-
ticularities of historical development and sta-
ges of development. The reasoning regarding
the application of consumer status concerning
health services derives from two opposite
views. Firstly from a protectionist perspective,
which refers to the use of consumer law to pro-
tect patients, and secondly, from the perspec-
tive of introducing the health sector in a mar-
ket logic, by the same conception. The purpose
of the research is to highlight several doctrinal
theories regarding the status of the consumer
in medical services.
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Introducere

Pentru a fi posibild o ampla discutie des-
pre ceea ce, de fapt, reprezinta drepturile bene-
ficiarilor de servicii medicale, din punct de
vedere juridic, dar si social, am considerat im-
perativ sa facem apel la cele mai vechi acte
normative, cu sorgintea inca in Antichitate, ce
vizeazda domeniul medical, abordand normele
care ofereau o garantie de protectie a celor
care apelau la serviciile prestatorilor de ser-
vicii medicale, cunoscuti mai intai ca samani,
preoti si, ulterior, medici.

Ingrijirea pacientului este un aspect dis-
cret si important al dreptului la sanatate, care
merita atentie si examinare, ca un aspect prin-
cipal al drepturilor omului. O gama vasta si
severa de incélcari ale drepturilor omului sur-
cand li se incalca atat dreptul la sanatate, cat si
multe drepturi civile si politice. Ca raspuns la
ingrijorarea, din ce in ce mai mare, cu privire
la aceste abuzuri, in multe parti ale lumii, sin-
tagma si conceptul ,,drepturile omului privind
ingrijirea pacientului” au crescut recent, ca im-
portanta, in cazul utilizarii in calitate de cadru
pentru monitorizarea, documentarea si analiza-
responsabilizarii guvernelor, a altor parti, pen-
tru organizarea asistentei medicale.

Pacientii din multe regiuni, in loc de
ingrijiri medicale adecvate si asteptate, se con-
frunta cu o varictate de abuzuri, care afecteaza
demnitatea umanad si pun in pericol rezultatele
tratamentului. Aceste abuzuri variaza de la in-
calcari ale drepturilor pacientilor la consimta-
mantul informat, confidentialitate si nediscri-
minare pana la abuzuri mai grave, inclusiv
torturd si tratament crud, inuman si degradant.
De asemenea si furnizorii de servicii medicale
se pot confrunta cu abuzuri, cum ar fi: conditii
de munca nesigure, sanctiuni pentru acordarea
de asistentd medicald bazatda pe dovezi, limite
privind libertatea lor de asociere si refuzul
procesului cuvenit, atunci cand pacientii fac
plangeri impotriva acestora.

Metode aplicate in cadrul cercetarii

Drepturile pacientului sunt oportunitatile
legal stabilite pentru o persoanad, care primeste
ingrijiri medicale, respectiv, trebuie facuta
distinctie intre ele si notiunea de ,,dreptul cetd-
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Introduction

In order to be able to have a wide dis-
cussion about the rights of the beneficiaries of
medical services represent from a legal and
social point of view, we considered it impera-
tive to appeal to the oldest normative acts,
dating back to antiquity; the medical field,
addressing the rules that offered a guarantee of
protection to those who used the services of
healthcare providers, first known as shamans,
priests and later doctors.

Patient care is a discreet and important
aspect of the right to health, which deserves
attention and examination as a major aspect of
human rights. A wide and severe range of
human rights violations occur in the context of
patient care that violates rights in addition to
the right to health, including many civil and
political rights. In response to growing concern
about this abuse in many parts of the world, the
phrase and concept of “human rights in patient
care” has recently grown in use as a framework
for monitoring, documenting and analysing
abuse while taking care of the patient and
accountability of governments and other parties
for the organization of medical assistance.

Patients from many regions, instead of
adequate and expected health care, face a varie-
ty of abuses that affect human dignity and jeo-
pardize the outcomes of the health treatment.
These abuses range from violations of patients’
rights to informed consent, confidentiality and
non-discrimination to more serious abuses, in-
cluding torture and cruel, inhuman and degra-
ding treatment. Healthcare providers may also
face abuse, such as: unsafe working conditions,
sanctions for providing evidence-based health-
care, limits on their freedom of association, and
denial of due process when patients make
complaints against them.

Methods applied in the research

Patient rights are the legally established
opportunities for a person receiving medical
care, respectively they must be distinguished
by the notion of “citizen’s right to health care”,
the patient’s rights having a more limited mea-
ning. These are the rights that arise in the very
process of providing healthcare or that have a
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teanului la ingrijirea sanatatii”, drepturile pa-
cientului avand o semnificatie mai restransa.
Acestea sunt drepturile care apar chiar in pro-
manifesta o influentd decisiva asupra intregului
sdu context. In total, caracterul pacientului pre-
figureaza cadrul general al situatiei si com-
portamentului sdu si impune anumite obligatii
celor care ii acorda asistentd medicald acesteia.

Respectarea drepturilor omului nu este
doar o cerintd a eticii medicale, ci $i 0 compo-
nenta esentiald a moralei universale. Drepturile
pacientului n-au aparut intamplator in practica
publica, dar au acumulat in sine o lunga evo-
lutie a culturii si medicinei, afirmarea valorilor
libertatii si demnitdtii unei persoane, princi-
piilor imunitatii si autonomiei acesteia.

Asadar, metodologia de cercetare se ba-
zeaza pe analiza principalelor surse istorice si
doctrinare privind evolutia doctrinara a institu-
tillor medicale si promovarea intereselor con-
sumatorilor din cadrul sectorului medical. Tn
acest context, au fost analizate izvoare istorice
de drept din diferite state, care ne-au facilitat
extinderea sferei de cercetare a subiectului ana-
lizat. Tn acest mod, am realizat o prezentare
mult mai ampla, n ceea ce priveste relatia din-
tre medic si pacient, pe parcursul intregii evo-
lutii istorice a serviciilor medicale. Analiza lite-
raturii de specialitate privind serviciile medi-
cale, valorificarea surselor alternative si a lite-
raturii care promoveaza drepturile omului, a
determinat esenta, particularitatile si trasaturile
caracteristice ale institutiei protectiei consuma-
torilor, in raport cu drepturile pacientului. Tn
acest sens, diversitatea metodelor, procedeelor
si tehnicilor utilizate confera cercetarii efec-
tuate un caracter complex, deoarece, in con-
textul determindrii importantei drepturilor con-
sumatorului, versus obligatiile medicului si
impactul reusitei serviciilor medicale asupra
consumatorilor, au fost utilizate metodele stiin-
tifice generale, care includ metoda logica,
metoda sistematica si cea istoricd, metodele
juridice, care implicd metoda formal juridica si
juridico-comparativa.

Rezultate obtinute

Cele mai vechi texte medicale, descope-
rite pand in prezent, sunt tablitele in scriere
cuneinforma cunoscute drept cele mai vechi

decisive influence on its entire context. In total,
the character of the patient outlines the general
framework of his situation and behaviour and
imposes certain obligations on those who pro-
vide medical care to the patient.

Respect for human rights is not only a
requirement of medical ethics but also an essen-
tial component of universal morality. Patient
rights have appeared in public practice, not by
chance: they have accumulated in themselves a
long evolution of culture and medicine, the
assertion of the values of freedom and dignity
of a person, the principles of immunity and
autonomy of the person.

Therefore, the research methodology is
based on the analysis of the main historical and
doctrinal sources on the doctrinal evolution of
medical institutions and the promotion of con-
sumer interests in the medical sector. In this
context, historical sources of law from different
states were analysed, which helped us to expand
the research scope of the analysed subject. In
this way, we made a much broader presentation
regarding the relationship between doctor and
patient throughout the entire evolutionary his-
tory of medical services. The analysis of the
specialized literature regarding the medical ser-
vices, the capitalization of the alternative sour-
ces, and of the literature that promotes human
rights, determined the essence, the particulari-
ties, and the characteristic features of the con-
sumer protection institution concerning the
patient's rights. In this respect, the diversity of
methods, procedures, and techniques used to
give the research conducted a complex charac-
ter, because, in the context of determining the
importance of consumer rights versus physi-
cian obligations and the impact of medical
services on consumers, general scientific me-
thods were used, including logical method, sys-
tematic method and the historical one, the legal
methods of which the formal juridical and
juridical-comparative methods.

Results obtained

The oldest medical records, discovered
so far, are the cuneiform tablets known as the
oldest medical books. It is believed that they
were written by an anonymous doctor, who
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carti medicale. Se presupune ca acestea au fost
scrise de un medic anonim, care a trdit, pro-
babil, la sfarsitul mileniului al III-lea 1.Hr.,
inregistrand o colectie de retete pretioase. Intr-
un scenariu cuneiform au fost scrise mai multe
remedii preferate care au fost gasite sub rui-
nele Nuppurului, fiind ingropate cu mai bine
de 4000 de ani in urma. In zorii civilizatiilor
antice, adica civilizatilor mesopotamiene, con-
ceptul de boald s-a dovedit exclusiv religios.
Astfel, vindecdtorii preoti au pus diagnosticul
fie prin interogarea rituala — in scopul cautarii
impuritatii morale drept cauza, fie prin divi-
nizare — folosind astrologia [11, p.260]. Codul
Hammurabi este incadrat in radacinile supra-
vietuirii acestei civilizatii, fiind un text care
contine prima mare compilare de legi scrise
din istoria omenirii [8, p.221].

Este important sa ne amintim cd com-
pilatorul obiectiv al Codului lui Hammurabi a
urmarit omogenizarea si unificarea normativa
a Tntregului teritoriu babilonian sub suverani-
tatea sa, pentru aceasta, punand in aplicare o
cultura juridicd comund in toate partile impe-
riului. Spre deosebire de procesul de compi-
lare si codare, care va avea loc Tn perioadele
istorice ulterioare, de la Digest la codurile din
secolul al X1X-lea, Codul lui Hammurabi s-a
limitat la agregarea dreptului jurisprudential
si a deciziilor de justitie regald, cu absenta
totald sistematicd si limitarea performantei
sale la simpla enumerare a diferitelor presupu-
neri, de fapt, care a generat o consecintd juri-
dica. Cu toate acestea, s-a incetatenit ideea ca
respectivul cod sa fie considerat primul exem-
plu de text legal [5, p.15]. Totusi, organismul
legislativ, care a reprezentat, fara indoiald, un
avans important in exprimarea in scris a unui
set de criterii, care trebuie aplicate in mod
judiciar, este absolut lipsit de sistematizare
minimd si de distinctie intre diferitele ramuri
ale dreptului. Astfel, sistemul legislativ inclu-
de aspecte ce tin atat de dreptul civil — regle-
mentarea relatiillor comerciale si economice,
chirii, mosteniri sau imprumuturi, cat si de
dreptul penal — stabilirea diverselor pedepse
pentru infractiuni de furt sau omor [5]. In
favoarea codului, trebuie mentionat ca legile
acumulate stabileau un criteriu de proportio-
nalitate juridica intre vdtdmare si pedeapsa,
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probably lived at the end of the third millen-
nium BC, recording a collection of precious
prescriptions. In a cuneiform script, were writ-
ten dozens of favorite remedies, that were
found buried in the ruins of Nippur for more
than 4000 years ago. At the dawn of ancient
civilizations, i.e. the Mesopotamian civiliza-
tion, the concept of the disease proved to be
exclusively religious. Thus, the priest healers
made the diagnosis either by ritual interro-
gation — to search for moral impurity as a cause
or by deification — using astrology [11, p.260].
The Hammurabi Code is framed in the roots of
the survival of this civilization, is a text that
contains the first great compilation of written
laws in human history [8, p.221].

It is important to remember that the
objective compiler of the Code of Hammurabi
aimed at the homogenization and normative
unification of the entire Babylonian territory
under its sovereignty, implementing for it a
common legal culture in all parts of the empire.
Unlike the process of compilation and coding,
which would take place in later historical
periods, from Digest to XIX century codes, the
Hammurabi Code was limited to the aggre-
gation of jurisprudential law and royal court
decisions, with a total systematic absence, and
limiting its performance to simply listing the
various assumptions to which a legal conse-
quence had been linked. However, it is often
regarded as the first example of a legal text [5,
p.15]. However, the legislature, which has
undoubtedly been an important step forward in
expressing in writing a set of criteria to be
applied in court, is completely devoid of mini-
mal systematization and distinction between
the various branches of law. Thus, the legis-
lative system includes aspects related to both
civil law — the regulation of trade and econo-
mic relations, rents, inheritances or loans, and
criminal law - the establishment of various
penalties for crimes of theft or murder [5]. In
favour of the code, it should be noted that the
collected laws established a criterion of legal
proportionality between injury and punishment,
taking into account the circumstances modula-
ting liability, both intentionality and social
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tinand cont de circumstantele ce moduleaza
responsabilitatea atat intentionalitatea, cét si
clasa sociala, din care faceau parte victima si
agresorul, astfel incat acestia nu aveau aceeasi
relevanta juridicd, pe care o avea afrontul
cauzat unui om liber, decat cel produs unui
servitor sau unui sclav [12, p.89].

In ceea ce priveste relatia dintre medic
si pacient, Codul lui Hammurabi, care nu face
nicio distinctie intre diferitele ramuri ale Legii
in vigoare, concentreaza indistinct problemele
raportate atat la responsabilitatea profesionala,
cat si la taxele medicale. Dintre cele 282 de
precepte, pe care le continea acest organism
juridic, circa treisprezece articole sunt dedi-
cate reglementarii diferitelor aspecte ale pro-
fesiei medicale. Impreund cu articolele, ce se
refera la reglementarea relatiei medic-pacient,
activitatea medicilor veterinari si la taxe,
acelea in care ,,sanctiunile”, la care ar putea fi
supusi medicii in anumite cazuri [9, p.37], se
stabileste o remuneratie diferita in functie de
persoana ce se Incadreaza in practica de ingri-
jire, facandu-se, astfel, distinctie intre ingriji-
rea sanatatii mai scumpa pentru a salva viata
unui om liber, fatd de cea a unui individ co-
mun sau a unui sclav (paragrafele 215 [,,Daca
medicul face o incizie adanca la un barbat cu
bisturiul din bronz si salveaza viata omului
sau daca 1i deschide tdmpla unui om cu bistu-
riul din bronz si salveaza un ochi, va percepe
10 sicli de argint”], 216 [,,Daca este fiul unei
persoane comune, el va primi 5 sicli de plata”]
si 217 [,,Daca este sclavul unui om, va percepe
2 sicli de plata”]). Prin urmare, existd o
evaluare diferitd a furnizarii serviciului de
sanatate — in functie de subiectul servit. In orice
caz, interventiile medicale, de asemenea, erau
de rang mai mic atunci cand nu ,,produceau
mantuirea vietii”, ci, pur si simplu, facilitau
vindecarea, caz in care si costul lor scadea
(paragrafele 221 [,,Daca medicul compune un
os rupt unui barbat sau vindeca un tendon
bolnav, pacientul va plati medicului 5 sicli de
argint”], 222 [,,Dacd este fiul unei persoane
comune, va plati 3 sicli de argint”] si 223
[,,Daca este sclavul unui barbat, proprietarul
sclavului va plati medicului 2 sicli de argint™]).

Analizdnd modul doctrinar de formare a
conceptului de pacient, se poate afirma cert ca,

class of the victim and the aggressor, so it was
not equally relevant that the affront caused to a
free man was more than the one made to a ser-
vant or a slave [12, p.89].

Regarding the relationship between a
doctor and patient, the Hammurabi Code,
which makes no distinction between the
various branches of the Law in force, indis-
criminately collects issues related to both pro-
fessional liability and medical fees. Of the 282
precepts contained in this legal body, about
thirteen articles are dedicated to regulating va-
rious aspects of the medical profession. To-
gether with the articles referring to the regu-
lation of the doctor-patient relationship, the
activity of veterinarians, and to fees, those in
which the *sanctions” to which doctors could
be subjected in certain cases [9, p. 37], which
establishes a different remuneration depending
on the person in whom the practice of care
falls, thus making health care more expensive
to save the life of a free man than that of a
common individual or a slave (Paragraphs 215
[“If the doctor makes a deep incision in a man
with a bronze scalpel and saves a man's life, or
if he opens the temple of a man with a bronze
scalpel and saves an eye, he will receive 10
shekels of silver”], 216 [“If he is the son of an
ordinary person, he will receive 5 shekels of
payment”] and 217 [“If he is a slave of a man,
he will receive 2 shekels of payment”]).
Therefore, there is a different assessment of
the provision of the health service — depending
on the subject served. In any case, medical
interventions were also of a lower rank when
they did not produce the salvation of life, but
simply facilitated healing, in which case their
cost also decreased (Paragraphs 221 [“If the
doctor composes a broken bone to a man or
heals a diseased tendon, the patient will pay
the doctor 5 silver shekels”] 222 [“If he is
the son of an ordinary person, he will pay 3
silver shekels”] and 223 [“If he is a man’s
slave, the slave owner will pay the doctor 2
silver shekels™]).

Analysing the doctrinal way of training
the concept of patient, it can be firmly stated
that, at present, we are witnessing a radical
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in prezent, asistdm la o radicala transformare a
modelului, care guverneaza relatiile dintre pre-
statorul de servicii medicale si destinatarul
acestora. Dintr-un subiect traditional pasiv si, In
mare parte, receptor al practicilor clinice,
miscarile sociale contemporane (,revolutia
pacientilor” [4, p.7]) au scos la lumind un nou
model de ingrijire medicald prezidat de princi-
piul autonomiei, inteles ca o participare a pa-
cientului la luarea deciziilor. Caracteristica cea
mai evidentd, dar nu unica, a principiului auto-
nomiei o constituie consimtdmantul informat,
care necesitd regandirea notiunii de beneficiar
al serviciului de sanatate pentru a construi un
concept adecvat, menit sd permitd articularea
noii situatii de paritate pozitiva, in fata careia se
afla prestatorul acestor servicii. Relatia de asis-
tenta este de naturd asimetrica, astfel, Tncét,
dacda vrem sa promovam o noud legaturd
orizontala insotita de un catalog de drepturi,
prima decizie, care trebuie luatd, rezida in
determinarea celor mai adecvate instrumente
juridice in acest scop. Astfel, existenta relatiilor
bilaterale asimetrice nu este noud in sfera
sociald. Acesta este cazul domeniului relatii-
lor de munca, in care necesitatea de a interveni
in legatura juridica verticald dintre angajator
si lucrator a condus la aparitia unei noi dis-
cipline — ,,Dreptul muncii” — si a unui nou
instrument juridic — contractul de munca —
pentru a scdpa de vechea conceptie liberald din
secolul al XIX-lea, prezidat de principiul
egalitdtii Intre parti.

Trebuie mentionat ca declaratia, formu-
lata pentru prima data de filosoful-economist
Adam Smith, la Tnceputul sec. al XVIll-lea,
potrivit caruia ,,unicul scop final al produsu-
lui este consumul”, producatorul, fiind subor-
donat cerintelor consumatorului, a suportat
multe comentarii ce tin de politica consu-
merista [13, p.26].

Intr-o formulare moderna, se poate afir-
ma cd scopul activitatii economice consta in
alocarea de resurse, cat mai eficient posibil,
pentru a satisface nevoile consumatorilor. De
altfel, in literatura de specialitate, autorii J.
Calais-Auloy, J. Beauchard, J.L. Fagnart si A.
Kassis afirma ca, precum in politica, democra-
tia constd in asigurarea drepturilor alegato-
rilor, Tn economie — o asemenea democratie
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transformation of the model that governs the
relations between the medical service provider
and the recipient. From a passive traditional
subject and, to a large extent, a recipient of
clinical practices, contemporary social move-
ments (The “patient revolution” [4, p. 7]) have
brought to light a new model of medical care
presided over by the principle of participation
of the patient in decision making. The most
obvious, but not the only, feature of the prin-
ciple of autonomy is the informed consent that
requires rethinking the notion of the bene-
ficiary of the health service to build a suitable
concept that will allow the service to be
provided by the new provider. The relationship
of assistance is asymmetrical, so that, if we
want to promote a new horizontal link accom-
panied by a catalog of rights, the first decision
that must be taken is to determine the most
appropriate legal instruments for this purpose.
Thus, the existence of asymmetric bilateral
relations is not new in the social sphere. This is
the case in the field of labour relations in which
the need to intervene in the vertical legal
relationship between the employer and the
worker has led to the emergence of a new
discipline — “Labour Law” — and a new legal
instrument — the employment contract — for the
old liberal conception of the nineteenth cen-
tury, presided over by the principle of equality
between the parties.

It is worth mentioning that the statement
“the only final purpose of the product is
consumption”, formulated for the first time by
the philosopher-economist Adam Smith, at the
beginning of the XVIII century; is of interest
from the position that the manufacturer, being
subordinated to consumer requirements, has
endured many comments related to consumer
policy [13, p. 26].

In a modern formulation, it can be said
that the purpose of economic activity is to allo-
cate resources, as efficiently as possible, to meet
the needs of consumers. Moreover, in litera-
ture, the authors J. Calais-Alloy, J. Beauchard,
J.L. Fagnart, and A. Kassis state that, as in
politics, democracy consists of ensuring the
rights of voters, in the economy — such a demo-
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inseamna asigurarea drepturilor consumato- °
. their choice [1].
Din punct de vedere istoric, utilizarea -

rilor, posibilitatea acestora de a alege [1].
notiunii de consumator, totusi, este disputata

nord-americanii afirmd cd presedintele ame-
rican John Fitzgerald Kennedy a utilizat,

si cel mai putin ascultat.

Acelasi proces de emancipare a trunchiu- -
lui comun s-a regasit si in sfera relatiilor dintre -
oamenii de afaceri si destinatarii de bunuri si -
- on Consumer Protection appeared, beyond the

. fact that it is self-evident to be self-sufficient.
nomia sa stiintifica nu se dovedeste a fi pasni- :

cd in doctrind [3, p.108]. Fard indoiald cd - ration of modern consumer law as a tool for the

configuratia dreptului modern al consumato- - protection of the weakest part of the legal

rilor, ca instrument de tutela a celei mai slabe - relationship and its expansion in the various

- sectors of social and economic activity makes

diferitele sectoare ale activitatii sociale si eco- - o legal debate on the relationship between

nomice, face ca dezbaterea juridicd privind - services and to be necessary and extinguishing

. - N . . _ . one, to evaluate its applicability as a tool for
nizorul de servicii de sdnatate si beneficiar sa - . . o

PR s - rebalancing the public position.
fie una necesard si stringenta, pentru a evalua -

aplicabilitatea acestuia ca instrument de reechi- : : .
- doctrinal system has emphasized how, compa-

servicii, astfel, a aparut Legea privind protec-
tia consumatorilor, dincolo de faptul ca auto-

parti a relatiei juridice si a extinderii sale in

transferul ei in domeniul relatiilor dintre fur-

librare a pozitiei publice.

bundvointd si incredere, directiile moderne de

cercetare juridicd plaseaza pacientul ca bene- -
- 169-170]. Therefore, it is appropriate to start

ficiar al serviciilor si un consumator de pro-
duse, motiv pentru care legislatia privind pro-

El—

cracy means ensuring the rights of consumers,

Historically, however, the use of the

- notion of the consumer is disputed between
intre europeni si nord-americani. De exemplu,

Europeans and North Americans. For example,

- North Americans claim that US President John

- Kennedy first used the notion before Congress

pentru prima datd, aceastd nofiune in fata @ ;, 1962, saying the famous words: “Con-

Congresului, in 1962, rostind celebrele cuvinte: = ., ers, by definition, include us all”— Consu-

,éConsumers,' by 'dejzmtlo.n., include us a]l . - mers, by definition, are all of us, and Euro-
Consumaort, prin _eﬁ nijie, suntem noi tof, - peans put at the expense of economists the use
iar europenii atribuie economistilor folosirea : . S
A . . .. of the term during the economic crisis of 1930
termenului in timpul crizei economice din - [14, p.19]. However, the dangers posed by the
1930 [14, p.19]. Totusi, pericolele generate de - » P-171. 1O ’ gers b Y
. . - consumer society were first denounced in the
societatea de consum, au fost semnalate, mai :

intai, in Statele Unite ale Americii, de catre :

filosofi precum Marcuse, economisti precum economists such as John Galbraith and Vance

John Galbraith si Vance Packard, pentru ca, in Packard, so that in 1962, in his message on the

anul 1962, in mesajul sau despre starea :

notiunii, Presedintele J.F. Kennedy sa constate - officially state that the mass of consumers is,

oficial ca masa consumatorilor reprezintd, in - ¢conomically, the most important group, but

plan economic, grupul cel mai important, dar :

United States by philosophers such as Marcuse,

state of the notion, President J.F. Kennedy to

also the least listened to.

The same process of emancipation of the
common core was also found in the sphere of
relations between business people and the
recipients of goods and services, thus, the Law

[3, p.108]. There is no doubt that the configu-

From this point of view, an advanced

Din acest punct de vedere, un sistem - red to the traditional consideration of the

doctrinar avansat a subliniat modul in care, patient as a mere recipient of health products

comparativ cu considerarea traditionald a pa- - and services in a relationship supervised by

cientului ca simplu destinatar al produselor si - Physicians and good faith, modern and inspi-

serviciilor de sanatate, intr-o relatie suprave- - 1ng legal research places the patient as the
gheata de medic si inspirata de principiile de :
. ducts, which is why consumer protection legis-

recipient of services and a consumer of pro-
lation would be applicable by extension [10, p.

by differentiating the concept of the consumer
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tectia consumatorului ar fi aplicabila prin
extensie [10, p.169-170]. Prin urmare, este
oportun sd se inceapa prin diferentierea con-
ceptului de consumator, in sens economic si in
sens juridic, astfel, Tncat, odata definit, acesta
din urma si evidentiindu-i-se caracteristicile
sale de baza, sa se treaca la evaluarea ajustarii
sale translatoare asupra consumatorului servi-
ciilor de sanatate.

Nu este de neglijat nici faptul ca, dintr-0
conceptie economistd, considerarea pacientu-
lui drept consumator a facut obiectul criticilor.
Astfel, economistii relevanti au ajuns sd consi-
dere inadmisibilitatea calificarii pacientului
drept consumator sub titlul fortat si putin
nuantat de ,,patients are not consumers — pa-
cientii nu sunt consumatori”. De exemplu, eco-
nomistul Krugman vede relatia dintre pacient
si medic ca fiind ,ceva special, aproape
sacru”, astfel, in opinia lui, este ,,0 idee bol-
navda”, ca medicii sd fie considerati simpli
»furnizori”, care vand servicii pentru ,,consu-
matori”. Krugman, de asemenea, mentioneaza
ca: ,,Medicii au fost considerati, in mod obis-
nuit, ca fiind persoane speciale si, din partea
acestora, se asteapta un comportament con-
form unor standarde mai nalte decat media
profesionala. Exista un motiv pentru care
avem seriale de televiziune despre medici eroi,
in timp ce nu avem seriale de televiziune
despre manageri eroi de nivel mediu. Ideea ca
toate acestea pot fi reduse la bani — ca medicii
sunt doar ,.furnizori”, care vand servicii ,,con-
sumatorilor” sanatatii — poarta un caracter
nefavorabil. Totodata, si prevalenta acestui tip
de limbaj este un semn ca ceva a mers foarte
gresit nu doar CU acCeasta discutie, ci si cu
valorile societdtii noastre” [26]. Tn mod simi-
lar, Meil si Ericson, mai putin radicali, pre-
zintd dezavantajele acestei consideratii pe baza
unui rationament triplu: caracterul involuntar
al beneficiului, pretinsa lipsa de pregatire a
pacientului pentru luarea deciziilor si pluralita-
tea de persoane implicate in procesul de ingri-
jire. Meil si Ericson explica acest inconvenient
in trei moduri: ,,Vedem trei motive principale
de ce tratarea pacientilor drept consumatorii
poate crea probleme. 1. Pacientii nu doresc sa
fie acolo: Oamenii nu cauta asistenta medi-
cala fara un motiv. Ceva nu este in regula si
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in an economic and legal sense, so that, once
the latter has been defined and its basic charac-
teristics highlighted, it would be necessary to
move towards the assessment of adjustment of
health services.

Nor is it negligible that, from an econo-
mist’s point of view, the patient’s consideration
as a consumer has been criticized. Thus, the
relevant economists have come to consider the
inadmissibility of the patient’s qualification
as a consumer under the forced and slightly
nuanced title of “patients are not consumers™.
For example, economist Krugman sees the
relationship between patient and physician as
“something special, almost sacred” so that, in
his opinion, it is a ““sick idea” for physicians
to be considered mere “providers” who sell
services to ““‘consumers”. Krugman also notes:
“Doctors were usually considered to be some-
thing special and expected to behave to higher
standards than the professional average. There
is a reason why we have television series about
heroic doctors, while we do not have television
series about middle-level heroic managers. The
idea that all this can be reduced to money —
that doctors are just “providers” who sell ser-
vices to ““‘consumers” of health — is unfavou-
rable. At the same time, the prevalence of this
type of language is a sign that something went
very wrong not only with this discussion but
also with the values of our society” [26]. Simi-
larly, Meil and Ericson, who are less radical,
present the disadvantages of this consideration
based on threefold reasoning: the involuntary
character of the benefit, the alleged lack of
preparation of the patient for the decision-
making process, and the involvement of the
patient. Meil and Ericson explain this incon-
venience in three ways: “We see three main
reasons why treating patients that consumers
can cause problems. 1. Patients do not want
to be there: People do not seek medical atten-
tion for no reason. Something is wrong, and
patients want to resolve and return to normal.
When patients need to be proactive decision-
makers, the healthcare system often throws a
very reluctant hero in this role. 2. Patients
are not equipped to be there: Even when
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Pacientii doresc sa rezolve si sa revina la
normal. Atunci, cand pacientii trebuie sa fie
factori decizionali proactivi, sistemul de
sanatate devine un subiect tacut s§i pasib in
acest rol. 2. Pacientii nu sunt inarmati cu
Cunostintele necesare pentru a fi acolo: Chiar
si atunci cand pacientii sunt dispusi sa fie
factori de decizie, este posibil sa nu aibd
instrumentele necesare. Intr-o perioadd de
stres neobisnuit, sistemul le cere sa absoarba
informatii tehnice si sa ia decizii dificile, care
necesita expertiza specializata. 3. Pacientii nu
sunt singuri. Pentru a proiecta doar pentru
Pacienti trebuie sa uiti ca faC parte dintr-un
sistem complex si, deseori, nu sunt factori de
decizie independenti. Deciziile sunt formulate
de alte parti interesate: prietenii si familia,
Care sustin pacientul, compania de asigurari,
Practicienii si specialistii care ofera ingrijire,
administratorii spitalelor s.a.m.d.”

Alti autori au sustinut ca termenul ,,con-
sumator” ar veni sa introduca in domeniul sani-
tar logica pietei, care nu este adecvata pentru
desemnarea pacientilor. De exemplu, George
Annas critica termenul ,,consumator” raportat
la pacient, mentionand ca transformarea dreptu-
rilor pacientilor in drepturile consumatorilor
este inadecvata. Pacientii, conform autorului,
nu ar fi consumatori, deoarece nu aleg furni-
zorii medicali pe baza calitatii si a pretului,
intrucat sunt ,,persoane bolnave si vulnerabile,
care nu reusesc sia obtind cel mai bun trata-
ment”. Tn plus, pentru autor, ,limbajul con-
teaza”. Astfel, atunci cand piata este impusa
sistemului de sanatate, pare natural sa trans-
formam pacientii in consumatori, iar drepturile
pacientilor in drepturile consumatorilor. Dar
pacientii nu sunt cei care aleg medicii si
tratamentele pe baza pretului si a calitatii.
Pacientii sunt oameni bolnavi si vulnerabili,
care nu sunt cu adevarat sinceri si nu sunt
capabili sd faca cumparaturi pentru a obtine cea
mai buna afacere [16, p.137].

De asemenea, din punct de vedere bio-
etic, aceasta considerare a pacientului in cali-
tate de consumator a fost criticata sub diferite
argumente, cum ar fi: presupusul reductionism
al relatiei medic-pacient, de exemplu, mai
multi specialisti in domeniu, precum Krug-
man, Hartzband si altii criticd reductionismul

E—

patients are willing to be decision-makers, they
may not have the necessary tools. In a period
of unusual stress, the system requires him to
absorb technical information and make diffi-
cult decisions that require specialized exper-
tise. 3. Patients are not alone. To design only
for patients you need to remember that they are
part of a complex system and are not often inde-
pendent decision-makers. Decisions are made
by other stakeholders: friends and family who
support the patient, the insurance company, the
practitioners and specialists who provide care,
hospital administrators, and so on .

Other authors have argued that the term
“consumer” would introduce in the healthcare
field the logic of the market, which is not
suitable for the designation of patients. For
example, George Annas criticizes the term
“consumer” for referring to the patient, noting
that the transformation of patients' rights into
consumer rights is inappropriate. Patients,
according to the author, would not be consu-
mers, because they do not choose medical
providers based on quality and price, because
they are “sick and vulnerable people who fail
to get the best treatment”. Besides, for the
author, “language matters”. Thus, when the
market is imposed on the health system, it
seems natural to transform patients into consu-
mers and the rights of patients into the rights of
consumers. But patients are not the ones who
choose doctors and treatments based on the
price and quality. Patients are sick and vul-
nerable people who are not sincere and are not
able to shop to get the best deal [16, p. 137].

Also, from a bioethical point of view,
this consideration of the patient as a consumer
has been criticized under various arguments,
such as the supposed reductionism and the
doctor-patient relationship, for example, a num-
ber of specialists such as Krugman, Hartzband
and others criticize the reductionism of the
words consumer and supplier because it pre-
supposes the ignorance of the psychological,
spiritual and humanistic dimensions of the
doctor-patient relationship, aspects which, tra-
ditionally, made medicine a vocation to the
other. Another reason for the criticism mentio-
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cuvintelor consumator si furnizor, pentru ca
presupune ignorarea dimensiunilor psiholo-
gice, spirituale si umaniste ale relatiei medic-
pacient, aspecte care, Tn mod traditional, fa-
ceau din medicinad o vocatie in care altruismul
a eclipsat castigul personal al medicului [7,
p.137]; eliminarea principiului de incredere n
relatia clinica [17, p.32-34]; sau presupusa
comercializare a serviciilor de sanatate pacien-
tului [18, p. 298-302].

Pozitiile indicate par a fi bine intentio-
nate, dar reductioniste stiintific si paternaliste
bioetic. Tn fapt, ei nu sunt constienti de sensul
diferit al conceptului juridic si al conceptului
economic al consumatorului, limitandu-se
doar la luarea n considerare a celor din urma
si ignorand aspectul amiabil al categoriei in
sistemul juridic. De asenemea, in Spania, au
existat autori care, in mod eronat, au redus
conceptul de consumator la dimensiunea sa
economica, uitdnd semnificatia juridico-nor-
mativa si asociind-0 cu costul serviciului. Tn
aceasta directie gresitd, este semnificativa,
oglindirea reflexiei lui Beato M., care, dupa ce
a Tntrebat care este cel mai potrivit titlu din
actuala realitate juridica a sanatatii, a afirmat
ca ,,daca se masoara In termeni clinici, aceasta
va fi cea a bolnavului sau a pacientului; daca
este estimata in termeni economici, de perfor-
manta si de cost, acesta va fi utilizatorul sau
consumatorul; daca este vorba de un serviciu
public, universal si gratuit, titlul va fi cel al
cetateanului sau al contribuabilului; daca este
masurata din pozitia integratad intr-un sistem
de securitate sociala, titlul va fi cel al asigu-
ratului sau beneficiarului” [2, p.13-31]. Tn al
doilea rand, exista un fel de paternalism
ascuns in consideratia Sacra data functiei
facultative, inspirata de vechile principii ale
bundstarii, increderii si altruismului, care par
sa evoce epoci anterioare [23, p.463-527].
Autorul afirma Intr-una din lucrarile sale [19]
ca, pe de alta parte, apelurile la presupusa
lipsa de pregdtire a pacientului, pretinsa invo-
luntaritate Tn primirea beneficiului sau plura-
litatea persoanelor, care participa la procesul
de ingrijire sunt, desigur, putin compatibile cu
principiul autonomiei care, daca ne amintim,
constituie 0 manifestare a demnitatii umane si
a dezvoltarii libere a personalitatii, recu-
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ned above is elimination of the principle of
trust in the clinical relationship [17, p.32-34]
and presumed commercialization of the patient's
health services [18, p. 298-302].

The positions indicated are well-inten-
tioned, but scientifically reductionist and bio-
ethical paternalistic. They are not aware of the
different meaning of the legal concept and the
economic concept of the consumer, limiting
themselves only to taking into account the
latter and ignoring the amicable aspect of the
category in the legal system. Also, in Spain,
there were authors who erroneously reduced
the concept of the consumer to its economic
dimension, forgetting the legal-normative sig-
nificance and associating it with the cost of the
service. It is significant, in this wrong direc-
tion, to mirror the reflection of Beato M., who,
after asking which is the most appropriate title
in the current legal reality in health, stated that
“if measured in clinical terms, this will be that
of the sick person or the patient; if it is in
economic, performance and cost terms, it will
be the user or the consumer; if it is a public,
universal and free service, the title will be that
of its citizen or taxpayer; if it is measured from
an integrated position in a social security
system, the title will be that of the insured or
the beneficiary” [2, p.13-31]. Secondly, there is
a kind of hidden paternalism considered sacred
given the optional function, inspired by the old
principles of well-being, trust, and altruism,
which seem to evoke previous epochs [23, p.
463-527]. The author states in one of his works
[19] that, on the other hand, appeals to the
alleged lack of preparation of the patient,
allegedly involuntary in receiving the benefit
of the plurality of persons participating in the
care process are, of course, if we remember, is
a manifestation of human dignity and the free
development of personality, recognized in
Article 10 of the European Convention on
Human Rights.

Therefore, we insist on the fact that we
do not use an economic notion or consumer
behaviour, but a normative concept. The Spanish
author Priego-Alvarez distinguishes between
“sanitary consumption” (critical and careless
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noscuta in articolul 10 al Conventiei Europene
a Drepturilor Omului.

Prin urmare, insistam pe faptul ca nu
folosim o notiune economicd sau comporta-
mentala a consumatorului, ci un concept nor-
mativ. Autorul spaniol Priego-Alvarez face o
distinctie intre ,,consumisul sanitar” (actiune
critica si fara grija in achizitionarea si utiliza-
rea produselor de sanatate) si ,,consumul de
sandtate” (pozitia constiincioasa si reflexiva a
consumatorului cu recunoasterea institutionala
a autonomiei) [6, p.31-37; 7, p.5-12]. n acest
fel, se intentioneaza examinarea domeniului
tehnicilor tutoriale ale dreptului consumato-
rului Tn relatiile clinice, depasind conceptia
traditionala a dreptului la sanatate al consuma-
torilor, ca drept de natura pur preventiva si
dimensiune comunitara — abordare traditionala
a legilor din consumul de prima generatie — sa
se aplice si dimensiunii de asistentd si preve-
nire, individualizata de autonomia beneficia-
rului si de profesionalismul furnizorului, aban-
donand, astfel, sistemele anacronice de relatii
fiduciare bazate pe incredere. De fapt, indife-
rent dacd o dorim sau nu, calificarea extra-
mercantilista si altruistd a prestarii serviciilor
medicale profesionale, ca patrimoniu greco-
roman, este la fel de anacronica, fiind departe
de realitate. Beneficiarul serviciilor de sana-
tate este un consumator, care alege si solicita.

Din aceasta perspectiva, este esential sa
mentionam opinia lui Hall, care explicd modul
in care existd doud pozitii fundamentale n
legaturd cu dezbaterea, privind regulile apli-
cabile furnizarii serviciilor de sanatate [24;
25]. O pozitie traditionalda, care se califica
drept ,,esentialism” [25, p.584], sustine ca re-
latia juridica este reglementatd de propriile
reguli speciale, luand in considerare atributele
fiduciare ale relatiei medic-pacient, cum ar fi
secretul medical. Confruntat cu aceastd pozi-
tie, autorul sustine o tezd consumeristd, care,
in opinia noastra, este o viziune corectd, con-
form careia statutul de consumator ar apela la
aspectele contractuale ale unui serviciu profe-
sional standard, spre deosebire de statutul de
pacient, care ar presupune dependentd, sufe-
rintd si nevoia de Tngrijire [25, p.584]. Pe de
alta parte, autorul ne reaminteste ca sistemul
juridic i-a luat in consideratie, intotdeauna, pe

;-

action in the purchase and use of health pro-
ducts) and “health consumption” (conscien-
tious and reflective position of the consumer
with recognition) [6, p.31-37; 7, p.5-12]. In
this way, it is intended to examine the field of
tutorial techniques of consumer law in clinical
relations, going beyond the traditional concept
of the right to health of consumers as a purely
preventive nature right and as a community
dimension — the traditional approach to the
laws of first-generation consumption — but to
apply also to the dimension of assistance and
prevention, individualized by the autonomy of
the beneficiary and by the professionalism of
the provider, thus abandoning the anachronistic
systems of fiduciary relations based on trust.
Whether we want it or not, the extra mercantilist
and altruistic qualification of providing profes-
sional medical services, as a Greco-Roman
heritage, is just as anachronistic, being far from
reality. The beneficiary of health services is a
consumer who chooses and demands.

From this perspective, it is essential to
mention the opinion of Hall, who explains how
there are two fundamental positions concer-
ning the debate on the rules applicable to the
provision of health services [24; 25]. A tra-
ditional position, which qualifies as *“essen-
tialism” [25, p.584], argues that the legal rela-
tionship is governed by its own special rules,
taking into account the fiduciary attributes of
the physician-patient relationship, such as
secrecy. Faced with this position, the author
argues a consumerist thesis which, in our opi-
nion, is a correct vision, as the status of the
consumer would appeal to the contractual
aspects of high quality, highly dependent pro-
fessional service and the need for care [25,
p.584]. On the other hand, the author reminds
us that the legal system has always taken into
account those who receive medical care more
as patients than as consumers, noting that,
even in the case of family law, that the medical
law gives priority to the status and not to
the contract [25, p. 583], without this causing
us to forget the contractual dimension of the
medical relationship in which bilateral oblige-
tions are falsified in a context in which one
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cei care primesc ingrijiri medicale, pornind
mai mult de la statutul lor de pacienti, decat de
consumatori, mentionand, ca si in cazul drep-
tului familiei, ca dreptul medical acorda prio-
ritate statutului, si nu contractului [25, p.583],
fara ca acest lucru sa ne determine sa omitem
dimensiunea contractuala a relatiei medicale,
in care obligatiile bilaterale sunt falsificate
intr-un context, in care una dintre parti este o
persoana bolnava si vulnerabila. Astfel, auto-
rul subliniaza ca tensiunea dintre statutul de
pacient si statutul consumatorului are o istorie
indelungata de natura sociala [25, p.583].

Rolul potential al pacientilor drept con-
sumatori a inceput sd creasca in deceniul al
treilea al secolului al XX-lea, ca raspuns la
cresterea costurilor asistentei medicale n
Statele Unite. De fapt, incepand cu anii '60 ai
secolului trecut, drepturile pacientilor au fost
recunoscute datorita presiunii asociatiilor con-
sumatorilor, care au provocat paternalismul
medical inca preponderent. Viziunea cOnsu-
merista a castigat 0 putere suplimentara, chiar
si in anii 1980, cand politicile publice au
imbratisat dinamica pietei, pentru a reduce si a
rationaliza cheltuielile medicale. De atunci,
raportandu-ne la drepturile consumatorilor in
Statele Unite, mentiondm ca acestea poseda o
conotatie ce tine de autonomie, spre deosebire
de termenul ,pacient”, legat mai mult de
paternalismul clasic [25, p.585].

Acest curent al consumului, daca avem
voie sa folosim anglicismul dat, a serviciilor
de sanatate, care a condus la 0 dezbatere doc-
trinara bogata a inceput in Statele Unite din
anumite motive, care erau exact contrare celor
presupuse. De fapt, considerarea legala a pacien-
tului drept consumator este folosita ca un
instrument intuitiv, care permite corectarea
inegalitatilor extraordinare existente in rela-
tiile prestationale in tara respectiva. In acest
fel, dreptul consumatorilor este perceput ca un
instrument de avangardd al autonomiei si al
drepturilor pacientului. Tn acelasi sens, Kapp
relationeaza direct starea consumatorului cu
autonomia pacientului, prin intermediul prin-
cipalelor manifestari: consimtamantul infor-
mat (informed consent) si alegerea in cunos-
tinta de cauza (informed choice), ambele insti-
tutii care fac parte din categoria drepturilor

Revista / Journal ,,ECONOMICA™ nr.3 (113) 2020

of the parties is a sick and vulnerable person.
Thus, he emphasizes that the tension between
the status of the patient and the status of the
consumer has a long history of social nature
[25, p.583].

The potential role of patients as consu-
mers began to grow in the 1930’s, in response
to rising healthcare costs in the United States.
In fact, since the 1960’s and the last century,
patients’ rights have been recognized due to
pressure from consumer associations, which
have increasingly provoked medical paterna-
lism. The consumerist vision gained additio-
nal power even in the 1980’s when public
policies embraced market dynamics to reduce
and rationalize medical spending. Since then,
when talking about consumer rights in the
United States, we mention that it has a
connotation related to autonomy, as opposed to
the term “patient” more related to classical
paternalism [25, p.585].

This current of consumption, if we are
allowed to use the anglicism given to the health
services, which led to a rich doctrinal debate
began in the United States for certain reasons
that were exactly contrary to the assumptions.
In fact the patient's legal consideration is that
the consumer is used as a tuition tool that
allows the correction of extraordinary inequa-
lities in the performance relations in that coun-
try. In this way, consumer law is understood as
an instrument of the vanguard of autonomy and
patient rights. In the same sense, Kapp directly
relates the condition of the consumer to the
autonomy of the patient through the main
manifestations: informed consent and informed
choice, both institutions that are part of the
non-interferential rights. Kapp concludes that
autonomy is a privileged aspect in our society,
it is reflected in the highest context by the
doctrine of informed consent which refers to
individual decisions about drugs. This impor-
tant aspect and its original embodiment should
be fully respected and applied in the motivation
of decisions on details and choices made
among the best offerers on the market.

Indeed, the patient can rely, in addition
to the specific rights provided for them by

A
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individuale de non-interferentd (non-interfe-
rence rights), care inspira, de la parintii fon-
datori, constitutionalismul american. Kapp con-
cluzioneaza ca autonomia constituie un aspect
privilegiat in societatea noastra, care este reflec-
tat, in contextul cel mai Tnalt, prin doctrina
consimtitului informat, ce tine de deciziile
individuale despre medicamente. Acest aspect
important si intruchiparea lui originala ar trebui
respectate pe deplin si aplicate in motivarea
deciziilor privind detaliile si alegerile facute
printre cei mai buni ofertanti pe piata.

Efectiv, pacientul se poate baza, pe langa
drepturile specifice, prevazute de legislatia in
domeniul sanatatii, pe cele consacrate generic
in legislatia privind protectia consumatorilor.
Aceasta abordare a fost salutata, in special, n
tarile in care, paradoxal, s-a dovedit a fi puterea
sistemului privat de asistenta medicala, care a
insistat sa nu se uite statutul pacientului de
consumator legal.

Astfel, este necesar de mentionat reforma
sandtdtii, promovatd de Presedintele Obama,
cunoscut, in mod popular, sub numele de
»,Obamacare” si denumitd, in mod oficial,
,»Legea privind protectia pacientilor si ingrijirea
accesibilda”. Aprobarea Legii de catre Congres,
Tn martie 2010, a provocat 0 dezbatere politica,
constitutionala si mediatica intensd, o circum-
stanta, care demonstreaza importanta Sa in
agenda publica a SUA. De fapt, reforma repre-
zintd o modificare istoricd a reglementarilor
privind asigurarile de sanatate Tn scopul sta-
bilirii asigurarii private, dar obligatorii, a asigu-
rarilor de sanatate pentru majoritatea america-
nilor adulti fara asigurare, indiferent daca sunt
furnizate de angajatori sau subventionati de
catre Guvern. De asemenea, legea interzice
companiilor de asigurari sa apeleze la conditiile
preexistente de boala sau la sexul asiguratului,
pentru a nu permite subscrierea asigurarii,
cerandu-le sa acorde acoperire tuturor solicitan-
tilor si s ofere aceleasi rate, indiferent de
statutul lor de sanatate sau sex. Reamintim
recenta reforma americand, pentru a arata
potentialul conceptului de pacient in calitate de
consumator special, Th scopul servirii ca titlu de
interventie publicd in domeniul serviciilor de
sanatate [22, p.162]. Tocmai aceasta calificare
juridicd a fost (in cazul Americii de Nord, de
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health legislation, on those generically enshri-
ned rights in consumer protection legislation.
This approach has been welcomed, especially
in countries where it has been proven to be the
power of the private healthcare system, which
has forced us not to forget the status of the
patient as a legal consumer.

Thus, it is worth mentioning the health
care reform promoted by President Obama,
popularly known as “Obamacare” and offi-
cially referred to as the “Patient Protection and
Affordable Care Act”. The passage of the law
by Congress in March 2010 sparked intense
political, constitutional, and media debate, a
circumstance that demonstrates its importance
on the US public agenda. In fact, the reform is
a historic change in health insurance regula-
tions to establish private, but mandatory, health
insurance for the majority of uninsured adults,
regardless of whether they are provided by
their government or subsidized by employers.
The law also prohibits insurance companies
from appealing to the pre-existing conditions
of illness or sex of the insured in order not to
allow the policy to be taken out, requiring them
to provide coverage to all applicants and to
provide their health care. We recall the recent
American reform to show the potential of the
concept of patient as a special consumer to
serve as a public intervention in the field of
health services [22, p.162]. However, this legal
qualification was (in the case of North
America, of double consolidation because the
recipient of health services is a consumer, both
insured — always as a patient and occasionally
as a consumer). This was the starting point to
the fullest extent possible for a system aimed at
improving the coverage of the population’s
health, not only from the perspective of patient
protection, but also from Affordable Care,
deduced from the title of the Law.

The legal consideration of the patient as
a consumer has also been developed in the
United Kingdom, a problem that has nothing to
do with the model of the health system. In fact,
the first article on the patient's approach to
consumerism, two years before President
Kennedy’s famous speech on the universality

Revista / Journal ,,ECONOMICA™ nr.3 (113) 2020



ECONOMIE FUNDAMENTALA SI APLICATIVAI FUNDAMENTAL AND APPLIED ECONOMICS

consolidare dubla, deoarece destinatarul servi-
ciillor de sanatate este consumator, atit ca
asigurat — intotdeauna, cat si ca pacient — n
mod ocazional). Acesta a fost punctul de ple-
care, care a facut posibila elaborarea unui sis-
tem menit sa Tmbunatateasca acoperirea sana-
tatii populatiei, nu numai din perspectiva pro-
tectiei pacientilor (Patient Protection), ci si din
ingrijirea  medicala accesibila (Affordable
Care), dedusa din titlul Legii.

Considerarea legala a pacientului in cali-
tate de consumator, de asemenea, a fost dez-
voltatd in Regatul Unit, o problema care nu are
nimic de-a face cu modelul sistemului de
sanatate. De fapt, primul articol, care a fost
scris despre abordarea pacientului in calitate de
consumator, cu doi ani Tnainte de celebrul
discurs al Presedintelui Kennedy privind uni-
versalitatea conceptului de consum, a fost
publicat anonim, dintr-o perspectiva sociolo-
gica, in celebrul jurnal medical ,, The Lancet”,
care se numea ,,Pacientii in calitate de con-
sumatori: dorinte si necesitati”. ,,Ulterior, a
avut loc o0 dezbatere intensa cu privire la rolul
grupurilor de consumatori din Regatul Unit.
Astfel, in scop informativ, prezentat de catre
Baggott, Rob si Forster, Rudolf, in lucrarea
,,Organizatiile de consumatori de sanatate §i
grupuri de pacienti in Europa: spre o analiza
comparativa” [21, p.333-356].

Cazul britanic este cu sigurantd unic si
se afla la antipozii modelului american, dat
fiind faptul ca Serviciul National de Sanatate,
cu acces public, universal si gratuit, este unul
dintre cele mai puternice sisteme de sanatate
publicd din lume, constituind o remarcabilad
exceptie de la absenteismul traditional al tari-
lor anglo-saxone. Cu toate acestea, in cazul dat
si spre deosebire de tarile continentale, in care
tratamentul n calitate de consumator se face,
n principal, in domeniul raspunderii medicale,
constructia conceptului britanic de pacient-
consumator, de asemenea, a fost realizata ca
un instrument de recunoastere a dreptului de
reprezentare a asociatiilor de consumatori in
materie sanitara, precum si a dreptului la auto-
nomie Tn luarea deciziilor. Mold A. explica
faptul ca in ciuda conditiei peiorative, care,
uneori, este data conceptului de consumator n
domeniul sanatatii, constructia conceptului de
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of the concept of consumption, was published
anonymously, in the famous medical journal
The Lancet, entitled “Patients as Consumers:
Desires and Needs”. Subsequently, there was
an intense debate about the role of consumer
groups in the United Kingdom. Thus, for
informational purposes, presented by Rob
Baggott and Rudolf Forster in the work “High
consumer groups and patients' organizations
in Europe: towards a comparative analysis”
[21, p.333-356].

The British case is certainly unique and
is at the antipodes of the American model,
given the fact that the National Health Service,
with the public, universal, and free access, is
one of the most powerful public health systems
in the world from the traditional absenteeism
of the Anglo-Saxon countries. However, in this
case, and in contrast to the continental coun-
tries in which the treatment in the quality of
consumer is done, mainly in the field of
medical liability, the construction of the British
patient-consumer concept was realized as a tool
of representation of consumer associations in
health matters, as well as the right to autonomy
in decision-making. A. Mold explains that des-
pite the pejorative condition, which is some-
times given to the concept of the consumer in
the field of health, the construction of the
patient-consumer concept has allowed organi-
zed groups of patients to advance in the
application of the principle of autonomy, in its
role of collective health management and
development and the development of freedom
of choice.

Attribution of consumer status to the
patient can also be seen in New Zealand. Thus,
in 1996, the New Zeeland Code of Health and
Disability Consumers’ Rights was published,
which juxtaposes the figure of the consumer of
health services with that of the “provider of
medical services”. Article 2 of the Code, also
known as the Code of Patients’ Rights, sys-
tematizes ten rights of the consumer as a pa-
tient: “Right to be Treated with Respect; Right
to Freedom from Discrimination, Coercion,
Harassment, and Exploitation; Right to Dignity
and Independence; Right to Services of an
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pacient-consumator a permis grupurilor orga-
nizate de pacienti sa avanseze in aplicarea
principiului autonomiei, in rolul sdu colectiv
in gestionarea si dezvoltarea serviciilor de
sandtate si in dezvoltarea libertatii de alegere.

Atribuirea statutului de consumator pa-
cientului poate fi observata si in Noua Zeelanda.
Astfel, in 1996 a fost publicat New Zealand
Code of Health and Disability Consumers’
Rights, care juxtapune figura consumatorului de
servicii de sanatate cu cea a ,furnizorului de
servicii medicale”. Articolul 2 al Codului, cu-
noscut si sub denumirea de Code of Patients’
Rights, sistematizeaza zece drepturi ale consu-
matorului ca pacient: ,,Dreptul de a fi tratat cu
respect; Dreptul la libertatea fara discriminare,
constrangere, violare si exploatare; Dreptul la
demnitate si independenta; Dreptul la servicii
conform unui standard potrivit; Dreptul la o
comunicare eficientd; Dreptul de a fi pe deplin
informat; Dreptul de a face o alegere informata
si de a da consimtdmantul informat; Dreptul la
sprijin; Drepturi cu privire la predare si cerce-
tare; Dreptul de a depune o plangere” [20; 283].

Aceasta conceptie, de asemenea, a Tnce-
put sa se cristalizeze timid in Europa conti-
nentala, unde incd se vede drept prejudiciu
comodificarea imaginii consumatorului. De
exemplu, in Franta, unde Curtea de Casatie si
Consiliul de Stat au aplicat preceptele Codul
consumatorului pentru anumite cazuri de
informare sau responsabilitate medicala [15,
p.759] sau in Italia, unde, la fel, incepe sa se
contureze relatia de pacient-consumator, fara
sa existe, la baza acesteia, constructia stiin-
tifica, autonoma si integrala a conceptului.

Tn concluzie, putem afirma ci, drept
urmare a analizei doctrinare, subliniem faptul
ca consumerismul a fost si este un fenomen in
crestere. Initial, limitat la relatiile dintre pro-
fesionisti si consumatori, devine un mod de
analiza a evolutiei relatiilor sociale si afecteaza
tot mai multe sfere din societate, chiar si
serviciile ignorate pana acum, in special, din
sectorul santitii. In consecinti, ideeca de
rezistenta, care caracterizeaza consumerismul,
corespunde realitatii din sistemul de sanatate
actual si, prin urmare, acest sector poate
constitui o nouad ilustrare a diversitatii formelor
de consumerism 1n societatea contemporana.
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Appropriate Standard; Right to Effective
Communication; Right to be Fully Informed;
Right to Make an Informed Choice and Give
Informed Consent; Right to Support; Rights in
Respect of Teaching or Research; Right to
Complain” [20; p. 283].

This conception has also begun to crys-
tallize timidly in continental Europe, where it
is still seen as a detriment to the consumer’s
image. For example, in France, where the Cour
de Cassation and the Conseil d'Etat have
applied the precepts of the Consumer Code
for certain cases of information or medical
liability [15, p.759] or in ltaly, where the
patient-consumer relationship is also beginning
to take shape without being based on a scien-
tific, autonomous and integral construction of
the concept.

In conclusion, we can say that, as a
result of the doctrinal analysis, we emphasize
the fact that consumerism was and is a growing
phenomenon. The initiative, limited to relations
between professionals and consumers, becomes
a way of analysing the evolution of social
relations and affects more and more spheres of
society, even the services ignored until now,
especially in the health sector. Therefore, the
idea of resilience that characterizes consu-
merism corresponds to the reality of the current
health system and, consequently, this sector
can be a new illustration of the diversity of
forms of consumerism in modern society.
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