FINANTE, CONTABILITATE $SI ANALIZA FINANCIARA/ FINANCE, ACCOUNTING AND FINANCIAL ANALYSIS

CZU: 336.221.22:005.51

PLANIFICAREA FISCALA:
INSTRUMENT DE OPTIMIZARE
A DATORIILOR FATA
DE BUGET

Conf. univ. dr. Anatol GRAUR, ASEM
ag@sistematis.md

Planificarea fiscald reprezinta un complex
de masuri, care constd in micsorarea, in baza
legii, a platilor fiscale. Planificarea fiscala, la
intreprindere, porneste de la structurarea initiala
a activitatii agentului economic, ea fiind efectuata
atat la nivelul entitatii (corporativa), cat §i pentru
persoana fizica (individuala). Spre deosebire de
evaziunea fiscala, planificarea fiscala se efec-
tueaza numai in baza legislatiei prin reducerea
marimii impozitelor §i taxelor. Optimizarea plati-
lor fiscale este posibila prin organizarea activita-
tii, in aga mod, incdt legislatia sa permitd evitarea
sau micsorarea bazei impozabile, a cotei impozitu-
lui §i aplicarea facilitatilor fiscale.

Cuvinte-cheie: planificare fiscala,
ziune fiscala, incdlcare fiscald, zond off-shore,

eva-

solutie fiscala individuala anticipata.
JEL: H21, H26, E62.

Introducere

Necesitatea planificarii fiscale este determi-
natd de insdsi legislatia fiscala, care prevede
diverse regimuri fiscale pentru situatii concrete,
permite aplicarea diferitelor metode de calcul al
pentru contribuabili, Tn cazul Tn care acestia vor
activa Tn domeniile cerute de stat. Tn plus, plani-
ficarea fiscald este conditionata de interesul statu-
lui Tn acordarea de facilitati fiscale, pentru Tncu-
rajarea procesului de productie, a unor categorii
de contribuabili, Tn reglementarea dezvoltarii
sociale si economice. Planificarea fiscala este de
naturd obiectiva, dictatd de cerintele de concu-
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Tax planning is complex of measures,
consisting in the reduction of tax payments under
the law. Tax planning at the enterprise starts from
the initial structuring of businesses and activities
and can be carried out both at entity level (cor-
porate) and the individual (individual). Compared
to tax evasion, tax planning is performed only
under the law by avoiding taxes. Avoiding or
reducing taxes is possible by organizing activities
in such a way that the law allows reducing the tax
base or tax rate. Optimization of tax payments is
possible by organizing the work in such a way, so
as the legislation avoids or reduces the tax base,
tax rates and tax incentives application.

Key words: tax planning, tax evasion, tax
violations, offshore area, anticipated individua-
lized tax solution

JEL: H21, H26, E62.

Introduction

Necessity of tax planning is determined by
the tax legislation, which provides various tax
regimes for specific situations, and permits to
apply different methods for calculating the tax
base and provide extra tax facilities for taxpayers,
if they will work in the fields required by the
state. In addition, tax planning is subject to the
state’s interest in providing tax incentives to
encourage the production process, certain cate-
gories of taxpayers, in regulating social and eco-
nomic development. Tax planning is, by objective
nature, dictated by the requirements of market
competition and the desire of enterprises to reduce
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rentd pe piata, de dorinta intreprinderilor de a
reduce presiunea fiscala si de a-si majora resur-
sele proprii necesare dezvoltarii afacerilor.

Planificarea fiscald este una dintre cele mai
importante componente ale managementului
financiar al entitatii. Esenta ei consta in faptul ca
fiecare contribuabil are dreptul de a utiliza mij-
loacele, metodele si modalitatile legale de mini-
mizare a obligatiilor fiscale.

Metode aplicate si abordari conceptuale

Exista diferite abordari ale conceptului de
planificare fiscald. Prima abordare pune accentul
pe ideea minimizarii impozitelor si taxelor.
Astfel, planificarea fiscala poate fi definita ca
planificare a activitatilor financiare si economice
ale entitatii, Tn scopul reducerii la minimum a
platii impozitelor. In opinia autorului, termenul
,minimizare a impozitarii” este nereusitd, deoa-
rece, in sens larg, o reducere a impozitelor poate
insemna o descrestere a activitdtii contribua-
bilului. Intrucat impozitele si taxele nu pot fi, pur
si simplu, ,,mecanic” minimizate, este important
sd fie optimizate, deoarece:

o reducerea marimii unor impozite ar putea
duce la 0 majorare a altora;

e minimizarea sumei impozitelor prin majo-
rarea cheltuielilor, costurilor si, in final, a
profitului poate reduce rezultatele finan-
ciare si perspectivele de dezvoltare a
entitatii;

o reducerea ,,matematica” a impozitelor poate
duce la superioritatea formei asupra conti-
nutului si, ulterior, la situatii de judecata.

O altd viziune asupra planificarii fiscale
porneste de la faptul cd impozitele si taxele nu
trebuie doar reduse, dar optimizate si corelate cu
alte directii de dezvoltare ale entitatii. Ca urmare
a celor mentionate, planificarea fiscala este
abordata ca o procedurd de optimizare fiscala si
definita ca organizare a sistemului de impozitare
pentru a obtine rezultate financiare maxime la
costuri minime.

Pornind de la cele doud concepte, planifca-
rea fiscald poate fi divizata in:
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the tax burden and to increase its own resources
necessary for business development.

Tax planning is one of the most important
components of the financial management of the
entity. Its essence is that each taxpayer has the
right to use appropriate methods and legal ways to
minimize tax liabilities.

Methods applied and conceptual approaches

There are different approaches to the con-
cept of tax planning. The first approach focuses
on the idea of minimizing taxes and fees. Thus,
tax planning can be defined as planning of finan-
cial and economic activities of the entity in order
to minimize taxes. According to the author the
term *“tax minimization” is unsuccessful because a
tax reduction may mean a decrease in the activity
of the taxpayer. Moreover, the taxes cannot be
simply “mechanically” minimized, it is important
to optimize it, because:

¢ reducing the size of taxes could lead to an
increase of the others;

e minimize the amount of taxes by increasing
the expenses, costs and ultimately of profit
can reduce the financial results and deve-
lopment perspectives of the entity;

e “mathematical” reduction of taxes can result
in the superiority on the shape on the content
and subsequent court cases.

Another view of tax planning comes from
the fact that taxes must not only be reduced, but
optimized and linked to other directions of deve-
lopment of the entity. Following the said tax
planning is approached as a tax optimization
procedure and defined as the organization of the
tax system to achieve maximum financial results
at minimum cost.

Based on the two concepts, tax planning can
be divided into:

e tax payment planning, that is based on
the relationship: calculating tax —
seeking the opportunities of exemption
— forming the payment schedule —
search and / or Provisioning for paying
taxes;
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o planificarea platilor fiscale, conform ca-
reia aceasta este axata pe relatia: calcularea
impozitelor — cautarea de oportunitati de
scutire — formarea graficului de plati —
cautarea si/sau rezervarea mijloacelor
pentru plata impozitelor;

e planificarea fiscald, care este un set de
tehnici necesare pentru minimizarea pla-
tilor fiscale prin aplicarea managementului
financiar, modelarii, metodelor matema-
tice, analizei, procesului decizional, prin
care se asigurd o corelare a presiunii fis-
cale cu cresterea economica a entitatii.
Probleme si solutii
Planificarea fiscala are la baza unele prin-

cipii, care tind sa plaseze acest proces intr-0 arie
legald, necesara entitatii si cu rezultate optime.
Printre principiile planificarii fiscale, pot fi
mentionate urmatoarele:

a. Principiul legalitatii planificarii fiscale;

b. Principiul rationamentului aferent platilor
fiscale, conform caruia se considera optima
achitarea sumei minime si cat mai aproape
de scadenta;

c. Optimizarea impozitelor si taxelor, dar nu
reducerea ,,matematica” a acestora;

d. Planificarea fiscala trebuie executatd in
contextul afacerii Tn Tntregime;

e. Planificarea fiscala trebuie sa fie bazata pe
ratiune si logica si mai putin pe lacunele
legislatiei;

f. Minimizarea platilor fiscale nu trebuie
efectuatd prin evitarea lor, ci prin calcule si
optimizari ale operatiilor economice;

g. Principiul oportunitatii cheltuielilor. Costul
schemei de optimizare fiscald nu trebuie sa
depaseasca suma impozitelor, care vor fi
reduse;

h. Principiul confidelitatii.

Planificarea fiscala strategica are drept
scop solutionarea problemelor generale la nivel
de entitate, folosind tehnici si metode care reduc
obligatiile fiscale pe termen lung. Ea include
proceduri ce tin de:

104

¢ tax planning is a set of techniques needed
to minimize tax payments by applying
financial management, modeling, mathe-
matical methods, analysis, decision-
making, through which is provided a
correlation of tax burdens with economic
growth of entity.

Problems and solutions

Tax planning is based on some principles
that tend to put this process in a legal broad
required to the entity and with optimal results.
Some tax planning principles can be mentioned:

a. Tax planning should not be illegal,

b. The rationale principle for the tax pay-
ments, under which it is optimal to pay
the minimum amount and maturity and
as close as possible;

c. Taxes and duties should not be “mathe-
matically” minimized, but — optimized;

d. Tax planning should be made in the
context of entirely business;

e. Tax planning focused on reason and logic
and less on the defects of legislation;

f. Minimizing the tax payments must be
made not by avoiding them but by cal-
culation and optimization of economic
operations;

g. The principle of opportunity costs. The
cost of tax optimization scheme should
not exceed the amount of taxes that will
be reduced.

h. Principle of confidentiality.

Strategic tax planning is aimed at solving
general problems at entity level, using techniques
and methods that reduce the long-term tax liabi-
lities. It includes procedures related to:

o complex analysis of legislation and fore-

casting various development scenarios;

e developing management schemes of
financial flows, documentation, informa-
tion aimed to optimize tax obligations;

o application risk assessment of methods
various and optimization schemes and of
their effectiveness;
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e analiza complexa a legislatiei n vigoare si

prognozarea diferitelor scenarii de dez-
voltare;

elaborarea schemelor de gestiune a fluxurilor
financiare, documentare, informationale n
scopul optimizarii obligatiilor fiscale;
aprecierea riscurilor de aplicare a diverse-
lor metode si scheme de optimizare si a
eficientei acestora;

selectarea favorabila a locului de inregistrare
a entitatii sau afacerii, a subdiviziunilor sau
teritoriului de unde sa fie gestionata;
alegerea formei juridice de organizare si
structura sa organizatorica.

Planificarea fiscala poate fi clasificatd in
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o selecting favorable place of registration
of entities or business subdivisions or
territory where to be managed;

¢ choice of legal form of organization and
organizational structure.

Tax planning can be classified accor-

ding to different criteria, which are shown in
table 1.

functie de diferite criterii prezentate Tn tabelul 1.

Tabelul 1/Table 1

Clasificarea planificarii fiscale/
Classification of tax planning

Criteriile de clasificare/
Classification criteria

1

Perioada si caracterul sarcinilor/
period and nature of tasks

Criteriul teritorialitatii/ territoriality
criterion

Tipul de contribuabil/ type of
taxpayer

Complexitatea planificarii/ planning
complexity

Obiectul planificarii fiscale/ object of
tax planning

Madrimea entitatii/ size of the entity

Planificarea fiscala/
Tax Planning

2
strategica/ strategic

tactica/ tactic

internationald/ international
nationald/ national

locala/ local

corporativa/corporative
individuala/individual

planificare totald/ overall planning
partiala (tematica)/ partially (topic)
entitatea Tn general/ entity in general

subdiviziuni separate, centre de responsabilitate/ separate
subdivisions, responsibility centers

pentru microintreprinderi/ for microenterprises
intreprinderi mici si mijlocii/small and medium enterprises
intreprinderi mari/ large enterprises
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1

Ritmul dezvoltirii mediului intern si
extern ale entitatii/ internal and
external environment development
rhythm of the entity

Etapele procesului de producere,
financiar, economic/ stages of
production, financial, economic
process

Forma organizatorico-juridica/
organizational legal form

Scopul/ purpose

dinamica/ dynamic
statica/ static

etapa ascensiunii sau descesiunii/ ascension or decreasing stage
reorganizarea/ reorganization

lichidarea/ liquidation

insolvabilitatea etc./ insolvency etc.

societati pe actiuni/ joint stock companies

cooperative de producere/ production cooperative
gospodarii taranesti etc./ peasant farms etc.

obtinerea profitului si majorarea profitului net/gaining profit

and net profit increase

e fara scop in sine/ no purpose

Tipul entititii §i ramura/the entity o
type and branch

entitati necomerciale/ non-commercial entities

entitafi comerciale (industrie, sistem bancar, asigurari etc.)/

commercial entities (industry, banking system, insurance etc.)

Concomitent, planificarea fiscala tactica
cuprinde un set de metode, care dau contri-
buabilului posibilitatea reducerii presiunii fiscale
pentru o perioadd scurtd de timp sau intr-0
conjuncturd economicd concretd. Ea se reali-
zeaza prin:

e utilizarea unor facilitati fiscale pentru
impozitele principale in contextul schimba-
rilor efectuate in legislatia fiscala;

e utilizarea unor forme optime de contracte
juridice, civile;

e organizarea politicilor contabile in scopul
optimizarii fiscale;

e monitorizarea saptdmanald a actelor legis-
lative;

e prognozarea platilor fiscale sdptamanale si
lunare.

Planificarea fiscald, in functie de elemen-
tele impozitelor, poate avea loc tinand seama de
diferite tipuri de drept, dintre care fiecare isi are
propriul cadru juridic, care Ti permite entitatii sa
manevreze alegerea formei si a strategiei activi-
tatii sale, In scopul optimizarii platilor fiscale
(figura 1).

At the same time, tactic tax planning com-
prises a set of methods that give to the taxpayer
the opportunity to reduce the tax burden for a
short time or in a specific economic circumstance.
It is achieved by:

o use of tax facilities for major taxes in the

context of tax laws changing;

o use of optimal forms of legal or civil con-

tracts

e organization of accounting policies in

order to optimize the tax.

o weekly monitoring of legislation;

e weekly and monthly tax payments fore-

casting.

Tax planning in relation to taxes elements
can be only taking into account different types of
law, each of which has its own legal framework
that allows the entity to handle the choice of form
and strategy of its activity in order to optimize tax
payments (figure 1).
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Planificarea fiscala/ Tax planning

Legislatia Legislatia o Legislatia Legislatia
fiscali/ tax contabila/ CC_)d_Ul civil/ vamali/ locala/
legislation accounting Civil Code customs Local
legislation legislation legislation
Facilitati Evidenta Forma de Regimuri Locul
fiscale/ obiectelor organizare vamale/ inregistririi
 Fiscal | impozabile | | juridica a L1 customs L activitatii/
facilities / Evidence entitatii/ procedure Place of
Faxable Legal _form registration/
items of ent_lty _ — activity
Termene organisation Facilitati
de plata/ Formarea || vamale/
| Payment politicilor - Customs Facilitati
Terms contabile/ Raporturi facilities fiscale/
Formation juridico- | Fiscal
| of accoun- L| civile/ facilities
Cote ale ting policies Civil legal
taxelor/ relations
| Shares of
the fees

Etapele planificarii fiscale depind de obiec-

Figura 1. Planificarea fiscala prin prisma legislativa/
Figure 1. Tax planning through the legislative
Sursa: elaborata de autor/ Source: elaborated by the author

Stages of tax planning depend on the plan-

tul planificarii — taxele aferente unor tranzactii | ning object — taxes related to specific transactions
concrete sau afacerea entitatii in ansamblu. | or business in general. Generally, the following
Pentru planificarea afacerii, In general, se reco- | stages are recommended when planning a

manda urmatoarele etape.

Etapa/

Stage
1

business.

Continutul etapei/ Content of the stage

2

Analiza si expertiza juridicd a situatiei existente, a relatiilor civile si juridice cu tertii,
fondatorii, angajatii/ Analysis and legal expertise of the current situation, civil and legal
relations with third parties, founders, employees

Auditul sistemului de impozitare si evidenta al entitatii/ Audits of the tax and accounting
system of the entity

Determinarea presiunii fiscale, stabilirea riscurilor pe segmente de activitati si pe tipuri de
impozite/ Determining the tax burden, establish risks on the segments of activity and types
of taxes

Selectarea strategiei de optimizare a presiunii fiscale si elaborarea schemelor optime de
impozitare/ Selecting the tax burden optimization strategy and developing optimal tax
schemes
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2

Calcularea economiei privind platile fiscale directe sau indirecte prin influenta acestora
asupra tuturor indicatorilor economici/ Calculating economy on tax payments by direct or

Stabilirea termenelor de plata a obligatiilor fiscale si elaborarea circuitului documentelor/

Propunerea recomandarilor privind implementarea schemelor de optimizare fiscala,
instruirea salariatilor si calcularea efectelor economice/ To make recommendations on the
implementation of tax optimization schemes, training of employees and calculating

Elaborarea sistemului de relatii contractuale ale entitatii. Pentru aceasta, pornind de la
consecintele fiscale, se planifica formele posibile de activitate: arenda, vanzare-cumparare,
acordarea serviciilor s.a./ Developing a system of contractual relations of the entity.
Therefore, based on the tax consequences, will be plan possible forms of activity: rent, sale-

Elaborarea politicii fiscale si financiare a entitatii/ Elaboration of fiscal and financial policy

Stabilirea procedurilor de conlucrare cu organele de stat in diferite situatii/ Establish

1
5
indirect influence on all economic indicators
6 . . o
Establish payment terms of tax payments and drafting documents circuit
7
economic effects
8
purchase, providing services etc.
9 .
of the entity
10

procedures for cooperation with the state in different situations

Printre instrumentele de baza ale planifi-
carii fiscale, pot fi urmatoarele:

Metoda jurisdictiei teritoriale

Selectarea locului de inregistrare a entitatii
sau a afacerii poate influenta modul de impo-
zitare prin faptul cd unele state, regiuni sau zone
juridice acordd facilitati fiscale legale. Pe terito-
riul Republicii Moldova, nu exista zone speciale,
cu exceptia Zonelor Economice Libere.

Forma de organizare juridica a entitatii

Alegerea formei de organizare juridica
influenteazd asupra modului de impozitare cu
impozitul pe venit. Astfel, intreprinzatorii indivi-
duali si gospodariile tardnesti calculeazd impo-
zitul pe venit la cotele 7% sau 7% si 18%. Crea-
rea unei organizatii necomerciale si desfasurarea
unei activitati economice statutare pot influenta
scutirea de impozitare, desi apare restrictia de
repartizare a venitului (acesta poate fi repartizat
in alt mod). De asemenea, dacd organizatia neco-
merciala ia 1n locatie un imobil de la o institutie
publica (bugetara), atunci plata pentru locatie este
calculatda la un pret mai mic decat pentru
businessul privat.

Among the basic tools of tax planning can
be the following:

Method of territorial jurisdiction

Selection of place of registration of the enti-
ty or business tax can affect the way in that some
states, regions and legal areas gives tax incentives
law. In Moldova there are special areas except
Free Economic Zones.

Legal form of the entity

Choice of juridical organization affects the
way of tax and the income tax. Thus, individual
entrepreneurs and farms calculates income tax
rates of 7% or 7% and 18%. Creation of a non-
commercial organizations and conducting an eco-
nomic activity may influence statutory tax relief,
although appears restriction of distribution of
income (it can be assigned otherwise). Also ren-
ting a building from public institutions (budget)
is calculated at a lower price than for private
business.

Composition of founders (owners)

Composition of founders can influence the
taxation based on tax provisions in each country.
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Componenta fondatorilor (proprietarilor)

Structura fondatorilor poate influenta
modul de impozitare in functie de prevederile
fiscale in fiecare tard. Astfel, in unele legislatii
nationale, dacd fondatorul ar fi o entitate din
sectorul micului business sau organizatie neco-
merciald, atunci entitatea poate beneficia de unele
facilitati fiscale. O alta situatie ar consta in pre-
Desi aceasta
situatie poate crea unele incomoditati, platile
catre nerezidenti pot fi tratate, din punct de
vedere fiscal, preferential, dacd sunt incheiate
acorduri (conventii) de evitare a dublei impuneri.

Formarea capitalului social

Aporturile la capitalul social pot fi diferite:
numerar sau alte active. Depunerea in capitalul
social a activelor imobilizate, utilizate nemijlocit
la fabricarea produselor, la prestarea serviciilor
si/sau executarea lucrarilor se scutesc de TVA.
La activele materiale imobilizate utilizate nemij-
locit la fabricarea produselor, la prestarea
serviciilor si/sau executarea lucrarilor se atribuie

zenta fondatorilor nerezidenti.

activele a caror amortizare se raporteaza la costul
produselor fabricate, serviciilor prestate si/sau
lucrarilor executate.

Activele materiale imobilizate, care au
beneficiat de facilitatea fiscald respectiva, nu pot
fi instrdinate, transmise 1n folosintd sau posesie
(exceptand locatia bunurilor imobile), atat inte-
gral, cat si parfi componente ale acestora, pe
parcursul a 3 ani de la data validarii declaratiei
vamale respective sau eliberdrii facturii, cu
exceptia cazului In care aceste active materiale
imobilizate sunt exportate, dacd anterior au fost
importate si nu au suferit modificari in afara
amortizarii normale.

Desi exista aceste restrictii, este posibild
vanzarea cotelor-parti ale proprietarilor (actiuni-
lor) contra numerar. Astfel, va avea loc 0 vanzare
de active fara calcularea TVA. Chiar daca este
posibila determinarea cresterii de capital sau
impozitarea la sursd cu impozitul pe venit, cota
va fi mai micad decat TVA de 20%.

Metoda politicilor contabile si fiscale

Desi, aparent, politicile contabile nu influ-
enteazd tratamentul fiscal al multor tranzactii,
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Thus, in some national legislation, if the founder
is an entity of the small business sector or non-
commercial organization, the entity may benefit
from some tax breaks. Another situation would be
the presence of non-founders. Although this may
create some inconvenience, payments to non-
residents can be treated more preferential tax if
they are concluded agreements (conventions) for
the avoidance of double taxation.

Formation of social capital

Contributions in capital can be different:
cash or other assets. Posting capital to assets used
directly in the production, service delivery and /
or execution of works is exempt from VAT.
Assets to tangible assets used directly in the
production, service delivery and / or execution of
works is assigned assets whose amortization relate
to the cost of manufactured products, services and
/ or works executed.

Material assets restrained that have bene-
fited from the fiscal facility that cannot be sold,
transmitted in use or possession (except lease of
immovable property), so full as well as compo-
nent parts thereof, within 3 years from the date of
validation customs declaration or issue of the
invoice, except when these material assets are
exported, whether previously imported and did
not change outside the normal depreciation.

Although there are these restrictions it is
possible the sale of the owners’ share (shares)
against cash. This will be a sale of assets without
calculating VAT. While it is possible to determine
the increase in capital or withholding tax with the
income tax rate will be lower than 20% VAT.

Method of accounting and tax policies

Although apparently accounting policies do
not influence the tax treatment of multiple tran-
sactions, they can be used as a tax planning tool.
In some cases, the tax code refers to the accoun-
ting treatment accepting methods for valuing
assets in financial accounting. Thus, for tax
purposes can be used for financial accounting
methods based on the provisions of the National
Accounting Standards and IFRS that does not
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acestea pot fi utilizate ca instrument de planifi-
care fiscald. Codul fiscal, in unele situatii, face
trimitere la tratamentul contabil, acceptand meto-
dele de evaluare a activelor din contabilitatea
financiard. Astfel, in scopuri fiscale, pot fi folo-
site. metode de evidentd financiard bazate pe
prevederile Standardelor Nationale de Contabi-
litate si IFRS, care nu contravin prevederilor
Codului fiscal. Aplicarea metodelor de evidenta a
stocurilor de marfuri si materiale (FIFO, LIFO,
costul mediu ponderat), in contabilitatea finan-
ciard, este acceptatd in scopuri fiscale si poate
influenta marimea rezultatului financiar al
entitatii. In unele tari, aplicarea diferitelor metode
de amortizare a activelor imobilizate poate influ-

contravene the provisions of the Tax Code.
Application of stock records of goods and mate-
rials methods (FIFO, LIFO, weighted average
cost) in financial accounting are accepted for tax
purposes and may influence the entity's size of the
financial result. In some countries application of
the various methods of depreciation of fixed
assets may affect the financial result and income
tax debt.

enta rezultatul financiar si datoria privind
impozitul pe venit.
Metoda jurisdictiei
teritoriale/Method Componenta
Facilitatile of territorial fondatorilor
(re%:g;l;:élor) jurisdiction (proprietarilor)/
nationale/Fiscal Composition of
policies (facilities / founders (owners)
national tax
regimes)
Metoda
off-shore/ Frorr;:iaz e
Off-shore oLganzak
thod juridica a
e entititii/Legal
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Metoda delegarii
unor obligatii
i Structura
Tl et srumente! captall
paralele)/Business Instruments social/Structure
P of social capital
parallels (satellite)
Metoda
Metoda reducerii modificarii
bazei impozabile/ relatiilor
Method contractuale/
of reducing Changing of
the tax base contractual
relations method
Amanarea
perioadei de plata

a impozitelor si
taxelor/Delaying

Metoda politicilor

the period of Metoda divizirii e
payment of taxes relatiilor policies
juridice/Method
of division of

legal relations

Figura 2. Instrumentele planificarii fiscale/ Figure 2. The instruments of tax planning
Sursa: elaborata de autor/Source: prepared by author
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Metoda modificarii relatiilor contractuale

Metoda modificarii relatiilor contractuale
se bazeazd pe faptul ca tranzactiile economice
impozitate Tntr-un mod pot fi modificate juridic
astfel, Incat acestea sa fie tratate fiscal in altd
manierd in scopul obtinerii unui avantaj fiscal.
Importantd este modificarea sensului juridic al
operatiilor, nu doar partea formala, cum ar fi
denumirea contractului juridic. Aceste modificari
nu trebuie sd contind semne de formalitate sau
fictiune. De exemplu, in cazul necesitatii de
numerar, este posibila apelarea la imprumuturi de
la alte persoane fizice. Intocmirea contractului de
imprumut poate conduce la calcularea directa,
sau prin facilitare, a dobanzilor (chiar daca este
semnat un contract cu clauza ,.fara plata doban-
zii”). In acest caz, este mai optimi intocmirea
unui contract de vanzare-cumparare a unor acti-
ve, cu clauze de achitare Tn avans a 50% — 70%
din suma contractului si cu executarea Iui peste 6
— 12 luni. Peste aceastd perioada, daca contractul
nu prevede sanctiuni, acesta poate fi reziliat din

Un alt exemplu 1l constituie modificarea
formei platilor citre angajati: ajutorul material,
primele cu ocazia sarbatorilor pot fi inlocuite cu
prime pentru munca depusd sau donatii de
mijloace financiare. Acestea pot fi deductibile Tn
functie de perfectarea juridicd a documentelor ce
stau la baza calcularii lor.

Metoda divizarii relatiilor juridice

Acest aspect este asemanator modificarii
relatiilor contractuale, doar ci, in acest caz, are
loc o divizare a unui complex de operatii
economice n mai multe, simple si diferite, ca si
continut. Astfel, relatiile privind reparatia capi-
tala pot fi divizate In reparatie capitald si
reconstructie, deoarece cheltuielile de reparatie
sunt limitate in marime de 15% din baza valorica
a categoriei de proprietate la inceputul anului. Alt
exemplu 1l poate constitui divizarea contractului
de vanzare-cumparare in doud contracte: unul de
vanzare a imobilului, iar altul de consultanta. Ca
urmare, se poate optimiza impozitul pe bunuri
imobiliare (in cazul Tn care nu are evaluarea
cadastrald) si cheltuielile curente care nu vor fi

Revista / Journal ,,ECONOMICA” nr.1 (99) 2017

Changing of contractual relations method

Changing of contractual relations method is
based on the fact that economic transactions taxed
in a way can be changed by law so that they are
treated for tax purposes in another manner in
order to obtain a tax advantage. It is important to
change the legal meaning of operations, not just
the formal, such as the name of the legal contract.
These changes should not contain signs of for-
mality or fiction. For example, in the case of need
for cash it is possible to take loans from other
individuals. Drawing up of the loan agreement
could lead to the direct calculation of interest or
facility (even if signed a contract with the clause
"without payment of interest”). In this case, it is
best to draw up a contract of sale purchase of
assets with terms of payment in advance of 50% -
70% of the contract and the execution of over 6 to
12 months. Over this period, if the contract does
not provide for sanctions, it may be terminated
due to inability to enforce.

Another example is changing the shape of
payments to employees: material aid, premiums
on holidays may be replaced by premiums for
work or donations of funds. These may be deduc-
tible depending on perfecting legal documents
underlying their calculation.

Method of division of legal relations

This aspect is similar to contractual relations
changes, only in this case there is a division of a
complex economic operations in more simple and
different in content. Thus, the overhaul relations
can be divided into major repair and reconstruc-
tion, because the repair costs are limited in the
amount of 15% from the amount of the category
of property at the beginning of the year. Another
example can split the contract of sale and pur-
chase in two contracts: one for sale of property
and other for consultation. It can therefore be
optimized to real estate tax (in case if there is no
cadastral evaluation) and current expenditure will
be recognized not by depreciation, but by the
period of service provision.

Delaying the period of payment of taxes

This optimization occurs due to different
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recunoscute prin amortizare, dar in perioada de
prestare a serviciilor.

Aménarea perioadei de platd a impozi-
telor si taxelor

Aceastd optimizare apare ca urmare a
perioadei diferite de aparitie a obligatiei fiscale.
Data aparitiei obligatiei fiscale diferd in functie
de taxa. De exemplu:

e obligatia fiscald privind accizele apare la
expedierea marfurilor supuse accizelor din
incaperea de acciz. Astfel, in cazul expe-
dierii partiale (pe partide) a marfurilor in
diferite luni calendaristice, datoria privind
accizele va surveni in altd perioada decat
in momentul tranzactiei economice;

e obligatia fiscala privind TVA aferentd im-
portului de servicii apare la momentul achi-
tarii cu nerezidentul-prestator de servicii. n
cazul achitarii partiale sau in altd luna,
obligatia privind TVA va surveni ulterior. In
acest caz, nerezidentul poate fi remunerat,
prin plata mijloacelor valutare ca avans, in
baza altui contract de vanzare-cumparare,
care, ulterior, va fi reziliat. Tn perioadele
urmatoare, avansul poate fi returnat si
efectuatd plata pentru serviciile importate.

De asemenea, amanarea perioadei de plata
a impozitelor si taxelor presupune ca are loc
planificarea platilor fiscale prin elaborarea unui
grafic lunar, trimestrial, de obicei, acestea fiind
efectuate 1n ultima zi de plata.

Metoda reducerii bazei impozabile

Baza impozabila pentru impozitul pe venit
poate fi redusd prin contractarea unor servicii
care pot fi recunoscute drept cheltuieli. Tn unele
legislatii nationale, vanzarile de imobiliare pot fi
efectuate, mai degraba, prin vanzarea companiei
decat a activelor, deoarece nu trebuie sa se pla-
teascd niciun impozit, deci, pot fi maximizate
beneficiile vanzarii. Clientul, cumparand o com-
panie, nu trebuie sa pliteasca multe impozite pe
imobil. Proprietarul imobilului rdmane aceeasi
companie, numai cad drepturile de proprietar al
companiei vor fi transferate de la vanzitor, la
cumparator. Deci, asa se transforma dintr-0 tran-
zactie imobiliara intr-0 vanzare de companie.

periods of occurrence of the tax liability. Issue
date of tax liability varies from tax. E.g:

e excise tax liability arises dispatch excise
goods in the excise room. Thus, if the partial
shipment (the parties) of goods in different
calendar months on excise duties will appear
in another time than the period of economic
transaction;

e VAT tax liability for importing occurs upon
payment services with non-service provider.
If partial payment or another month, VAT
obligation will come later. In this case the
non-resident may be paid through the ad-
vance payment of foreign exchange under
another contract of sale, which will then be
terminated. In subsequent periods advance,
may be returned and may be performed
payment for imported services.

Also, postponement period for payment of
taxes occurs planning by developing a monthly,
quarterly schedule tax payments which are usually
conducted on the last day of payment.

Method of reducing the tax base

The tax base for income tax may be reduced
by contracting services that can be recognized
as expenses. In some national legislation estate
sales of real estate can be made rather through the
sale of the company than the sale of assets,
because is no need to pay any tax, So you can ma-
ximize the benefits of the sale. Customer buying a
company has to pay more taxes for property. The
property owner remains in the same company,
only the company's ownership rights will be
transferred from the seller to the buyer. So, that
becomes a real estate transaction from the sale of
the company.

Method of delegation of tax liability satel-
lite entity or parallel business

For this purpose, many companies are crea-
ted by the same owners and, according, to the size
indicators, financial results or the legal area where
is registered satellite entity, the economic ope-
rations may be carried out or passed there
through. In such a way the profit can be recog-
nized and taxed at the satellite entity which bene-
fits from tax.
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Metoda delegirii unor obligatii fiscale
entitatii-satelit (afaceri paralele)

Tn acest scop, sunt create mai multe com-
panii de catre aceiasi proprietari si in functie de
cuantumul indicatorilor, al rezultatelor financiare
sau de zona juridica unde este Inregistratd entita-
tea-satelit, operatiile economice pot fi efectuate
sau trecute prin acestea. In asa fel, profitul poate
fi recunoscut si impozitat la entitatea-satelit, care
beneficiaza de facilitati fiscale.

Aplicarea facilitatilor (regimurilor) fis-
cale nationale

Conform art. 24 (16), pentru punerea n
aplicare a titlurilor I si II ale Codului fiscal nr.
1164 din 24.04.1997, cu modificarile si com-
pletarile ulterioare, la calcularea impozitului pe
venit, agentii economici au dreptul la reducerea
venitului impozabil cu o suma calculatd prin
inmultirea salariului mediu lunar pe tara, din anul
precedent anului fiscal de gestiune, la cresterea
numarului scriptic mediu al salariatilor, In anul
fiscal de gestiune, fata de anul precedent, dar nu
mai mare decat venitul impozabil.

Metoda off-shore

Aceastd metoda este asemanatoare afacerilor
paralele, esenta ar consta in faptul cé se infiinteaza
entitati in zonele off-shore, asa-numitele paradi-
suri fiscale, unde raméane profitul si care nu este
impozabil sau este impozabil la cote reduse.

Tn general, deschiderea intreprinderilor off-
shore prezinta urmatoarele avantaje:

e impozitul pe venit lipseste sau cota aces-
tuia nu depaseste 1-2% (sau poate fi inlo-
cuit cu o taxa anuald);

e procedura de Tnregistrare este simplificata,
iar marimea minima a capitalului social nu
este stabilita;

o identitatea proprietarului de companie nu
poate fi divulgata (cu exceptia unor investi-
gatii ale unui caz penal, la comiterea ecscro-
cheriei, traficului de droguri si arme etc.);

e companiile sunt libere sa deschida conturi in
orice moneda, la orice banca straind, pentru a
trimite §i primi pldti in orice valutd, fara
restrictii. Nu exista restrictii privind exportul
de capital;
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Application of national fiscal facilities
(regimes)

For example, according to art. 24 (16) of
implementing the titles | and Il of the Tax Code
no. 1164 of 24.04.1997, with subsequent amend-
ments and completions, when calculating the in-
come tax, the economic agents are entitled to
reduce the taxable income by an amount calcu-
lated by multiplying the average monthly wage in
the country since the previous fiscal year to
increase the average number of employees in the
fiscal year of management to increase the scripted
average number of the employees in the fiscal
year of management over the previous year, but
not higher than the taxable income.

Offshore method

This method is similar to the parallel busi-
nesses, which essence would consist in that it is
set up offshore entities called tax havens, where
the profit remains and which is not taxable or
taxable at reduced rates.

In general, the advantages of opening off-
shore enterprises are the following:

e income tax rate is missing or its share
does not exceed 1-2% (or may be repla-
ced by an annual fee).

e registration procedure is simplified and
the minimum amount of the social capital
iS not established.

e owner’s identity of company cannot be
disclosed (except for investigation of a
criminal case, the commission of scam,
drug trafficking and weapons, etc.).

o the companies are free to open accounts in
any currency to any foreign banks in order
to send and receive payments in any
currency without restrictions. There are no
restrictions on the export of capital.

e the management procedure of the com-
pany is not complicated (often is done
based on mandate or power of attorney).

e the companies are not compelled to sub-
mit income declarations.

e auditors do not exist, sometimes in all
offshore zones, therefore the financial
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e procedura de gestionare a companiei nu
este complicatd (de multe ori, se face pe
baza de mandat sau procura);

e companiile nu sunt obligate sid depuna
declaratiile pe venit;

e auditorii nu existd, uneori, in toate zonele
off-shore, de aceea, rapoartele financiare nu
sunt auditate decét la cererea proprietarului.
Singura forma de responsabilitate o consti-
tuie raportul financiar anual;

¢ n multe zone off-shore, incélcarea legisla-
tiei fiscale si vamale nu este consideratd o
infractiune.

Rezultate si discutii

Se estimeaza cd peste 53% din comertul
mondial se tranziteaza prin paradisurile fiscale,
care, 1n ultimii treizeci de ani, si-a triplat ,,volu-
mul”, ajungand, in prezent, sd reuneasca, mai
mult sau mai putin legal, 72 de state ale lumii.
Aceste state contribuie, Tn termeni de PIB (PNB),
doar cu 3,2% la productia mondiald. Tot prin
paradisurile fiscale sunt Tnregistrate 55% din
imprumuturile bancare la nivel mondial si 35%
din investitiile directe in strainatate [5].

Summiturile G20, deseori, au pe ordinea de
zi discutii ale problematicii paradisurilor fiscale.
Fie ca este vorba de tarile suverane (Liechtenstein,
Elvetia, Irlanda, Luxemburg, Monaco, Andorra,
San Marino etc.), fie de teritorii mai mult sau mai
putin autonome (Jersey, Insulele Cayman, Insulele
Virgine Britanice, Bahamas, Bermude, Barbados,
Panama, Belize etc.), opacitatea sectorului finan-
ciar-bancar permite inducerea in eroare atat a
fiscului, cat si a justitiei nationale, in cazul celor
nerezidenti, care considera evaziunea fiscald o
crima, pedepsita sever de catre legislatia tarilor lor
(de la amenzi mari pani la inchisoare). In ciuda
razboiului declarat lipsei de transparenta din para-
disurile fiscale, care, pe langa imensele prejudicii
economice contribuie si la proliferarea crimina-
litatii, prin oferirea mijloacelor, prin care se spala
banii proveniti din traficul de arme si droguri,
rezultatele Intarzie sa apara. Factorii implicati in
aceastd luptd nu reusesc, de ani buni, sd intoc-
meascd o listd comund cu tarile declarate para-
disuri fiscale. Astfel, pe lista ONU, figureaza 48
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reports are not audited except at the
owner’s request. The only form of res-
ponsibility is the annual financial report.

¢ in many offshore areas, the infringement
of fiscal and customs legislation is not
considered a crime.

Results and methods

It is estimated that over 53% of world trade
is transited through the tax havens, which in the
last thirty years has tripled its “volume” reaching
today to bringing together, more or less legal, 72
worldwide countries. These states contribute, in
terms of GDP (GNP), only with 3.2% to the word
production. Also through the tax havens are
registered 55% of bank loans at global level and
35% direct investments abroad.

The G20 summits often have on agenda
discussion of the issue of tax havens. Whether it is
about sovereign countries (Liechtenstein, Switzer-
land, Ireland, Luxembourg, Monaco, Andorra,
San Marino, etc.) or territories more or less auto-
nomous (Jersey, Cayman lIslands, British Virgin
Islands, Bahamas, Bermuda, Barbados, Panama,
Belize etc.), the opacity of the banking sector
allows misleading both the revenue authority and
also the national justice for those non-residents,
who consider the tax evasion a crime, severely
punished by the legislation of their countries
(from heavy fines up to imprisonment). Despite
the war declared against the lack of transparency
from tax havens, which, besides the huge econo-
mic damage contributes to the o the proliferation
of the criminality, by providing the means by
which is washed the money coming from arms
and drug trafficking, the results fail to appear. The
factors involved in this struggle are failing, for
many years, to draw up a common list of countries
declared as tax havens. Thus, on the U.N.O. list
were 48 countries, and on the one of OECD’s 35
countries and on the one of IMF 62 countries [5].

Tax planning is based on international trea-
ties and agreements concluded between count-
ries. Under the Fiscal Code, if an international
agreement or an international convention on
avoiding double taxation, to which Republic
of Moldova is a party and which is duly ratified,
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de tari, pe cea a OCDE — 35 de tari si pe cea a FMI
— 62 de tari [5].

Planificarea fiscald are la baza tratatele si
conventiile internationale incheiate intre tari.

Conform Codului fiscal, daca un acord
international sau o conventie internationald pri-
vind evitarea dublei impuneri, la care Republica
Moldova este parte si care este ratificat in modul
stabilit, stipuleaza alte reguli si prevederi decat
cele fixate in Codul fiscal sau in alte acte ale
legislatiei fiscale, adoptate conform Codului
fiscal, se aplica regulile si prevederile acordului
international sau ale conventiei internationale.

Tratatele internationale intra in vigoare,
pentru Republica Moldova, Tn conformitate cu
modul si termenele stabilite de tratat sau cu acor-
dul comun al partilor. Ratificarea, acceptarea,
aprobarea sau aderarea la un tratat international
sunt stabilite de Legea Republicii Moldova
nr.595-XIV din 24 septembrie 1999 ,Privind
tratatele internationale ale Republicii Moldova”.
La situatia de la 1 ianuarie 2016, in Republica
Moldova, sunt puse in aplicare 48 de tratate
pentru evitarea dublei impuneri, 5 tratate privind
colaborarea si asistenta reciprocd in problemele
respectarii legislatiei fiscale, 5 tratate privind
principiile perceperii impozitelor indirecte.

Pentru aplicarea prevederilor tratatelor
internationale, nerezidentul are obligatia de a
prezenta platitorului de venit, pana la data achi-
tarii venitului, un certificat de rezidenta eliberat
de autoritatea competenta din statul sau de rezi-
denta. Certificatul de rezidentd emis intr-o limba
strdind, se prezintd platitorului de venit cu tradu-
cere in limba romand, cu exceptia celui emis in
limba engleza sau in limba rusa. Certificatul de
rezidentd, se prezintd in original pentru fiecare
perioada fiscald in care se achita.

Unul din instrumentele ce ofera posibi-
litatea persoanelor fizice si juridice, care desfa-
soara activitate antreprenoriald de a gestiona
riscul fiscal, la care se supun din cauza unor
lacune in legislatia fiscald, precum si unor pre-
vederi normative, care genereaza interpretari
duble, este propus de catre legislatia fiscala si se
numeste Solutie fiscala individuala anticipata.
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stipulates other rules and provisions rather than
those laid down in the Tax Code or in other acts
of tax legislation adopted according to the Tax
Code, shall apply the rules and provisions of
the international agreement or international con-
vention.

The international treaties shall enter into for-
ce for the Republic of Moldova in accordance
with the manner and terms established by the
Treaty or by mutual agreement of the parties.
Ratifying, accepting, approving or acceding to an
international Treaty is established the Law of the
Republic of Moldova no. 595-X1V of September
24, 1999 “On the situation from January 1, 2016,
in Republic of Moldova, are implemented 48
Treaties on avoiding the double taxation with
the following countries, 5 treaties on cooperation
and mutual assistance in tax compliance issues, 5
treaties on the principles of indirect tax levying”.

For the implementation of international
Treaties, the non-resident has the obligation to
present to the income payer, until the income date
payment, a residence certificate issued by the
competent authority from his residence state.
The residence certificate issued in a foreign
language is presented to the income payer with
the translation into the state language, except for
the one issued in English language or in Russian
language. The residence certificate shall be pre-
sented in original form for each fiscal period in
which is paid.

One of the tools which offer the opportunity
for individuals and legal entities engaged in
entrepreneurial activity of managing the tax risk,
to which are subjected due to some gaps in the
fiscal legislation, as well as to some normative
provisions, which generate double interpretation,
is being proposed by the fiscal legislation and is
called Anticipated individualized tax solution.

The anticipated individualized tax solu-
tion is an administrative act issued by the State
Tax Service in order to solve the demand of an
individual and legal entity who is engaged in
entrepreneurial activity related to the application
of the fiscal legislation on a (some) situations and
/ or future specific transactions. Taxes, fees and
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Solutia fiscala individuala anticipata este
un act administrativ, emis de Serviciul Fiscal de
Stat in vederea solutiondrii cererii unei persoane
fizice i persoane juridice, care desfasoara
activitate de intreprinzator referitoare la aplicarea
legislatiei fiscale asupra unei (unor) situatii si/sau
tranzactii viitoare specifice. Impozitele, taxele si
majordrile de intarziere (penalitatile) nu se recal-
culeaza, sanctiunea fiscald nu se aplica in intre-
gime sau, in cazul in care a fost deja stabilita, se
anuleaza 1n Intregime, dacd contribuabilul a
actionat Tn conformitate cu solutia fiscala indi-
viduala anticipatd emisa pe adresa sa [1].

Solutia fiscald individuala anticipata se
emite la cererea persoanelor fizice si juridice,
care desfagoara activitate de intreprinzator, in
modul stabilit de catre Guvern.

Cererea pentru emiterea solutiei fiscale
individuale anticipate trebuie sa fie insotitd de
documente relevante pentru emitere, precum si de
dovada achitarii taxei de emitere.

Tn scopul solutiondrii cererii, Serviciul Fiscal
de Stat poate solicita informatii, clarificari, expli-
catii, documente si alte probe suplimentare cu
privire la cerere si/sau la documentele depuse.

Cererea pentru emiterea solutiei fiscale
individuale anticipate poate fi respinsa de Servi-
ciul Fiscal de Stat.

Solutia fiscald individuala anticipata se
emite contra platd, dupa cum urmeaza:

e pentru contribuabilii deserviti de Directia
generald de administrare a marilor contri-
buabili — 60000 de lei;

e pentru celelalte categorii de contribuabili -
30000 de lei. [1]

Solutia fiscala individuala anticipata:

e se comunica doar persoanei fizice sau
juridice careia 1i este destinatd si este
obligatorie pentru SFS si alte organe cu
atributii de administrare fiscala;

e este obligatorie, numai daca termenele si
conditiile acesteia au fost respectate de
persoana fizicd sau juridicd in privinta
careia a fost emisa;

e nu mai este valabild, dacd prevederile
legislatiei fiscale, In baza carora a fost
emisa, se modifica [1].

delay increases (penalties) are not recalculated,
the fiscal sanction is not applied completely or, in
case it is was already established, shall be entirely
canceled if the taxpayer has acted in compliance
with the anticipated individualized tax solution
issued against him [1].

The anticipated individualized tax solution
is issued at the request of individuals and legal
entities engaged in entrepreneurship activity, in
the manner established by the Government.

The demand for the issuance of anticipated
individualized tax solution should be accompa-
nied by relevant documents to the issue, and also
the evidence of the payment of issuance fee.

In order to solve the demand, the State Tax
Service may request information, clarifications,
explanations, documents and other additional
samples on the application and / or to the filled
documents.

The request for the issuance of anticipated
individualized tax solution may be rejected by the
State Tax Service in the manner established by the
Ministry of Finance.

The anticipated individualized tax solution
is delivered against payment as follows:

e The taxpayers served by the General
Directorate of administering major
taxpayers — 60.000 lei;

e For other taxpayers categories — 30000
lei [1]

The anticipated individualized tax solution:

e is communicated only the individual or
legal entity to which it is mandatory for
State Tax Service and other bodies in
charge of tax administration.

e It is mandatory only if the terms and
conditions have been respected by the
individual or legal entity against whom it
was issued.

e is no longer valid if the tax provisions of
the legislation under which it was issued
changes [1].

State Tax Service is obligated to notify the

amending of legislation and that the anticipated
individualized tax solution issued is no longer
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SFS are obligatia sd comunice modificarea
legislatiei si faptul ca solutia fiscald individuala
anticipatd emisd nu mai este aplicabila pe viitor,
stabilind si termenul exact de incetare a efectelor
acesteia.

Odata cu anularea solutiei fiscale indivi-
duale anticipate, persoanei fizice sau juridice
respective i se acordd o perioada de 60 de zile
pentru a lua toate masurile necesare ajustarii
tratamentului fiscal la noua interpretare. Terme-
nul pentru emiterea solutiei fiscale individuale
anticipate este de pana la 90 de zile de la data
receptiondrii cererii [1].

Dezavantajele privind emiterea unei
solutii fiscale anticipate pot fi:

e modalitatea in care organul fiscal va apre-
cia, in cursul procedurii de analizd, ca
informatiile furnizate de entitate nu au fost
complete ori dupd emiterea solutiei fiscale
anticipate, la momentul unui control fiscal,
ca informatiile prezentate initial s-au modi-
ficat si ca aplicabilitatea SFIA a Incetat;

e solutia fiscala individuald anticipatd (SFIA)
se elibereaza, in mare parte, pentru a calcula
si achita impozitele Intr-un mod corect si mai
putin optimizarea presiunii fiscale. SFS ar fi
organul care trebuie sa regleze si sa consulte
contribuabilii fard aparitia costurilor supli-
mentare, deoarece nu are functii de prestare a
serviciilor contra plata;

e SFIA este un document vulnerabil, intrucat
isi pierde valabilitatea in situatia in care
prevederile legale fiscale, in baza cérora a
fost luata decizia, se modifica. Modifi-
carile legislatiei au loc foarte frecvent in
Republica Moldova, fapt care pot face
SFIA lipsita de atractivitate.

Una dintre cele mai interesante probleme ce
tin de evaziunea fiscald o constituie delimitarea
intre evaziunea fiscala legala (licitd) si evaziunea
fiscala ilegald (ilicita). Este dificil, uneori, sa fie
facutd o distinctie, deoarece orice evaziune fis-
cald Tnseamna incalcare a legii, deci, este ilicita,
din punct de vedere teoretic, §i nu se poate argu-
menta o asemenea distinctie.

Evaziunea fiscala legala poate fi tratata ca
evaziune fiscald, prin care persoana reuseste sa
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applicable in the future, setting precise time of
termination of its effects.

With the cancellation of anticipated indivi-
dualized tax solution, individual or legal entity
concerned is granted a period of 60 days to take
all necessary measures to adjust to the new tax
treatment interpretation. The period for issuing the
anticipated individual tax solution is up to 90 days
from the date of receipt of request [1].

Disadvantages of issuing an anticipated
individualized tax solution can be:

e the manner in which fiscal body will
appreciate the procedure, as the infor-
mation provided by the entity was not
complete or after issuing advance tax
solution, at the time of a tax audit, the
information originally provided have
changed and that the applicability of
anticipated individualized tax solution
stopped.

o anticipated individualized tax solution is
released largely to calculate and pay
taxes in a fair and less streamline the tax
burden. State Tax Service as the body
that should regulate and consult tax-
payers without causing additional costs
because it has functions of paid services
performance.

e anticipated individualized tax solution
is a wvulnerable document because it
loses its validity when changes the secu-
rities law under which it was decided. In
Moldova changes in legislation occur
very frequently, that can make antici-
pated individualized tax solution unat-
tractive.

One of the most interesting questions about
tax evasion is the distinction between legal tax
avoidance (lawful) and illegal tax evasion (ille-
gal). It is sometimes difficult to distinguish beca-
use any tax evasion means breaking the law, so is
unlawful, theoretically it could be argued such a
distinction.

Legal tax evasion can be treated as tax
evasion by which the person manages to avoid
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evite plata obligatiilor bugetare, utilizind anumite
Llacune” ale legii. Reducerea sau evitarea platii
obligatiilor bugetare prin exploatarea acestor
»lacune” conduce la reducerea prelevarilor catre
stat, dar, in acelasi timp, nu constituie o incélcare a
legii. Deci, putem remarca cd evaziunea fiscald
legald apare ca o consecintd a incompetentei
legiuitorului de a elabora o lege corecta si compe-
tenta persoanei de a aplica corect incompetenta si
lacuna legii prin alegerea solutiei avantajoase.
Aici, se poate spune cd este prezenta incompetenta
sau interesul legiuitorului, intrucadt multe acte
normative fac obiectul unui ,,lobby” [2].

La randul sdu, evaziunea fiscala ilegala
poate fi tratata ca orice incalcare a legislatiei, de
naturd sa aducd prejudicii intereselor financiare
ale statului. In esentd, evaziunea, deja, este o
incélcare a legii, astfel c&, aici, avem de-a face cu
un pleonasm in expresia evaziune ilegald si, ca
urmare, ar fi corect s abordim doar notiunea de
evaziune fiscala.

Acest fenomen de evaziune fiscala, de ase-
menea, are la baza un proces de creatic al
contribuabilului, dar fiscalitata creativa, in acest
caz, conduce la aparitia fraudei sau incalcarii
fiscale. Conform articolului 129 (2) al Codului
fiscal, incilcarea fiscala este o actiune sau inac-
tiune, exprimatd prin neindeplinire sau indepli-
nirea neadecvatd a prevederilor legislatiei fiscale,
prin incédlcarea drepturilor si intereselor legitime
ale participantilor la raporturile fiscale, pentru
care este prevazuta raspunderea legala.

In opinia autorului, trebuie facutd distinctia
intre Incélcarea fiscald si evaziunea fiscald, deoa-
rece nu orice inactiune de a plati reprezintd frauda
sau evaziune. Este necesar sa se examineze dacd a
fost intentia rea a platitorului sau sd se aprecieze
repetitivitatea actiunilor sale, sau este vorba de lipsa
mijloacelor financiare in conturile curente pentru
plata in termen a obligatiei fiscale [3].

Contracararea evaziunii fiscale in Repu-
blica Moldova este efectuatd continuu de diferite
organe de stat abilitate. Conform raportului
Serviciului Fiscal de Stat, incasérile la bugetul
public national din combaterea evaziunii fiscale
au fost, in anul 2015, de peste 3 milioane de lei,

paying budgetary obligations using certain “gaps”
in the law. Reduction or avoidance of budgetary
obligations by exploiting these “gaps” leads to
reduction of state levies, but at the same time it is
not an offense. So we notice that legal tax evasion
arises from legislator’s incompetence to create a
proper law and person’s competence to apply the
law correctly and by law gap choosing the advan-
tages. Here we can say that incompetence or
interest of the legislature is present because many
laws are objects of a “lobby” [2].

In its turn, illegal tax evasion can be treated
as violations of law such as to prejudice the State's
financial interests. Essentially evasion is an
offense already, so that there is a redundancy in
the illegal evasion expression and therefore would
not be fair just to deal with the notion of tax
evasion.

Tax evasion phenomenon is based on a pro-
cess of creation of the taxpayer, but this creative
tax leads to fraud or tax violation. According
to Article 129 (2) of the Tax Code, tax violations
is an action or inaction, expressed by failure or
improper fulfillment of the provisions of tax laws,
the violation of rights and legitimate interests
of participants in taxation, for which there is
legal liability.

According to the author, there is a distinc-
tion between tax violations and tax evasion,
because every action to pay is evasion or avoi-
dance. It should be examined whether the payer’s
intention was bad and appreciate repetitive acti-
vities, or is it about the lack of funds in current
accounts for payment of the tax liability
within [3].

Countering tax evasion in Moldova is
carried out continuously by different organs
of state authorities. According to the report the
State Tax Service proceeds to the national budget
of tax evasion in 2015 was over 3 million MDL,
based on 128 cases of fraud. The most common
violations are:

a) engaging in economic activity without

legal registration;

b) avoidance of legally registered for the

submission of documents and data con-
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pornind de la 128 de cazuri de frauda. Cele mai
frecvente Incélcari sunt:

a) practicarea activitatii economice fara inre-
gistrare legala;

b) eschivarea celor inregistrati legal de la pre-
zentarea documentelor si datelor ce atesta
obligatiunile fiscale fata de buget;

C) tainuirea veniturilor reale de la impozitare
a celor inregistrati legal;

d) neachitarea impozitelor deja stabilite [6].
Evaziunile fiscale, in tara noastra, in mare

masurd, comportd un caracter international, cand,
prin tranzactii complexe, banii sunt transferati
peste hotarele tarii.

Se cere remarcat faptul ca intre contabilitatea
creativd si fiscalitatea creativa existd o legatura
directd. Dupa cum s-a mentionat, prin contabilitate
creativa, managerii 1si creeaza versiuni proprii de
contabilitate pentru atingerea sau maximizarea
acelor criterii, de care depind cariera si venitul lor
personal. Atata timp cat contabilitatea creativa doar
doreste sa exploateze, In mod inteligent, lacunele
sau impreciziile legislatiei fiscale, nu avem de-a
face cu o Incalcare fiscala [3].

Din figura 2, se observa ca termenul de pla-
evaziunii fiscale legale si ilegale, iar dacé aceasta
ar utiliza lacunele legislatiei fiscale cu intentie
rea, s-ar transforma in planificare fiscald agre-
siva, din punct de vedere al incalcarii legislatiei.

Planificarea fiscala si, ulterior, aplicarea
ingineriei fiscale este in Tmbinare cu contabi-
litatea creativa, ale caror efecte se rasfring asupra
calitatii informatiei din situatiile financiare.

Mecanismul contabil al evaziunii si fraudei
fiscale nu are nimic de-a face cu asa-numita
contabilitate creativa, aici fiind prezentd frauda
fiscala, deoarece mecanismul contabil al eva-
ziunii fiscale se refera la incalcarea legii, si nu la
aspectul ,,creativ’ al contabilitatii. Mecanismul
contabil al evaziunii fiscale va crea o imagine
destinata utilizatorilor externi, care diferd de ima-
ginea reald pe care o oferd managementului enti-
tatii si, deci, se poate afirma c& conducerea orga-
nizatiei este familiarizatd cu deformarea imaginii
financiare. Astfel, contabilitatea devine una
»agresiva” si conduce la incélcari fiscale [3].
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firming tax liabilities to the budget;

c) concealment of real incomes from taxa-

tion of the legally registered,

d) failure to pay already established taxes.

Tax evasion in our country largely has an
international nature when the money is transferred
abroad by complex transactions.

It should be noted that between the creative
accounting and taxation is a direct link. As we
mentioned managers by creative accounting create
their own versions of accounting to achieve or
maximize the criteria on which depends their
career and personal income. As long as creative
accounting just wants to exploit intelligently gaps
or inaccuracies of tax law, we are not dealing with
a breach of taxation [3].

From figure 2 it is noted that the term tax
planning draws attention to the possibility of legal
and illegal tax evasion, and if it would use tax
legislation gaps maliciously it would turn into an
aggressive tax planning, in terms of the infrin-
gement.

Tax planning and subsequently tax applica-
tion engineers joint creative accounting, whose
effects are reflected upon the quality of infor-
mation in the financial statements.

Accounting mechanism of tax evasion and
fraud has nothing to do with the so-called creative
accounting; tax fraud here was present because
accounting mechanism of tax evasion refers to
breaking the law and not at the “creative” accoun-
ting look. The accounting tax mechanism evasion
will create an image intended for external users
different from the actual image that provides
management entity, and therefore we can say that
the organization's leadership is known in financial
image deformation. Thus, the accounting becomes
“aggressive” and leads to violations of tax [3].

According to the Tax Code, tax violations
qualify as:

a) minor tax violation;

b) significant tax violation [1].

Tax violation is minor if the amount of tax
or fee is:

e up to MDL 100 for individuals not en-

gaged in business activities;
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Conform Codului fiscal, incalcarea fiscala e up to MDL 1,000 for individuals con-

se calificd drept: ducting business activities and legal
a) incalcare fiscald nesemnificativa; entities, including for each fiscal period
b) incalcare fiscala semnificativa [1]. in part — the non-declaration, a late decla-
Incalcarea fiscala este nesemnificativa, ration or tax or fee reduction:

daca suma impozitului sau taxei constituie: e was committed for the first time, in cases

e pana la 100 de lei pentru persoanele where the infringement is not subject to

fizice, care nu desfisoard activitate de par. (3) b) art. 231 of the Tax Code.
intreprinzator;

e pana la 1000 de lei pentru persoanele
fizice, care desfasoara activitate de intre-
prinzator si persoanele juridice, inclusiv
pentru fiecare perioada fiscala in parte — In
cazul nedeclararii, declararii tardive sau
diminudrii impozitului sau taxei;

e a fost comisd pentru prima dati, in cazurile
in care incdlcarea nu cade sub incidenta alin.
(3) lit. b) al art. 231 din Codul fiscal.

Evaziune fiscala/ Optimizarea platilor fiscale/ Minimizarea platilor fiscale/
Tax evasion Optimization of tax payments Minimization of tax payments

Evaziune Evaziune

fiscala fiscala PLANIFICARE Intentii PI%:EE?E
legala/ ilegala/ FISCALA/ bune/ B
Legal tax lllegal tax TAX PLANNING Good o | ressive
evasion evasion intentions | —» (o Dlanming

in limi . .. dalyes .

n limita legislatiei fiscale/ Planificare

Within the limits of tax dalyes fiscala

legislation J > creativa

(clasica)/

Creative
nu/no (classic) tax

planning

..................... ,[ Frauda fiscala/ Tax fraud ]

Figura 3. Locul planificarii fiscale in cadrul ingineriei fiscale/
Figure 3. Tax planning place in tax engineering
Sursa: elaborata de autorl Source: prepared by author
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inciilcarea semnificativii este incilcarea
fiscala care:

— nu cade sub incidenta alin. (4) art. 231
din Codul fiscal.

— este prevazutd de articolele 253, 254,
256, 257, 257, 259, art. 260 alin. (4)-
(5), articolele 261, 262, 262, 263,
263" din Codul fiscal.

Pentru incélcarea fiscald, poate fi aplicata
sanctiunea fiscala sub forma de:

e avertizare — pentru incalcarea fiscala

nesemnificativa sau

e amendd - pentru Iincalcarea fiscala

semnificativa [1].

In cazul in care incilcarea fiscald este
previazuta de articolele 253, 254, 256, 257, 257",
259, art. 260 alin. (4)-(5), articolele 261, 262,
262", 263, 263" din Codul fiscal, indiferent de
faptul dacd este comisd pentru prima oarda sau
repetat, precum si in cazul in care suma impozi-
tului/taxei nedeclaratd de catre persoana juridica
este mai mare de 1000 lei sau de citre persoana
fizicd, ce nu desfdsoard activitate de intreprin-
zator — mai mare de 100 lei, pentru fiecare pe-
rioada fiscald in parte, incalcarea data va fi con-
sideratd semnificativa. Respectiv, pentru Incal-
carile semnificative contribuabilului urmeaza sa-i
fie aplicatd amenda, conform art. 238 alin. (1%)
din Codul fiscal [1].

Amenzile prevazute la art.260 alin.(1), (2) si
(3) nu se aplica in cazul in care nu apar obligatii
suplimentare privind impozite si/sau taxe.

Planificarea fiscala presupune unele riscuri
care pot reduse la urmatoarele:

e evitarea statutului de rezident in tara unde
se obtine marimea considerabila a
venitului, dacd impozitrea veniturilor obti-
nute peste hotare se face dupad principiul
resedintei;

e migcarea activelor este de preferat sa fie
realizatd prin miscarea capitalului, dar nu
prin miscarea profitului;

o diferenta regimurilor fiscale din diferite
tari aratd ca trebuie acordata atentie regu-
lilor de calcul al venitului impozabil, dar
nu cotelor de impozitare;
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Significant violation is tax violations that:

— is not covered by para. (4) art. 231

— is provided by art. 253, 254, 256, 257,
257", 259, art. 260 par. (4) - (5),
art. 261, 262, 2621, 263, 263" of the
Tax Code.

For tax violation tax penalty may be

applied as:

e warning — for minor tax violations or

o fine — for significant tax violations [1].

If the tax violations provided by Art. 253,
254, 256, 257, 2571, 259, art. 260 par. (4) — (5),
Art. 261, 262, 2621, 263, 2631 of the Tax Code,
regardless it is committed for the first time or
repeated and where the amount of undeclared tax /
duty by the legal entity exceeds 1000 lei or by
natural person not engaged in business activities -
more than 100 lei for each fiscal period, this
breach will be considered significant. Respec-
tively, for significant violations of the taxpayer
will be imposed a fine, according to art. 238 par.
(1) of the Tax Code [1].

Fines provided for Article 260 para. (1), (2)
and (3) shall not apply where there are no addi-
tional obligations on taxes and / or fees.

Tax planning assumes some risks that can
be reduced to the following:

e Avoid resident status in the country
where is obtained considerable amount of
income if income taxation earned abroad
is on the residence principle;

e movement of assets is preferable to be
achieved by the movement of capital but
not by moving profits;

o difference of tax systems in different
countries shows that attention should be
given to calculating rules of the taxable
income but not to tax rates;

e it is not optimal to emergency accumu-
lated revenues and profits as it often
involves postponing tax exemption.

e enforcement of such planning errors or
illegal evasion;

e criminal liability;
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e nu e optimald urgentarea incasarilor de
venituri si profit, deoarece amanarea acestuia
presupune, deseori, scutirea de impozitare;

e aplicarea sanctiunilor in cazul planificarii
gresite sau evaziunii ilegale;

e raspunderea penala;

o lipsa unor criterii legale de planificare fis-
cald este un factor de franare a unor activi-
tati economice, reducere a Increderii in
structurile de stat si micsorare a volumului
de investitii.

Concluzie

n concluzie, mentionam ca planificarea fis-
cala constituie o practica legald, pe care firmele o
pot folosi cu scopul de a-si reduce impozitele si
telor sunt diverse si depind de specificul obiec-
tului impunerii, specificul subiectului impunerii,
specificul metodelor de impozitare utilizate si al
metodelor de plata a impozitelor.

Tipul sistemului de impozitare si facilitatile
fiscale, oferite de fiecare tara (de exemplu, prac-
ticarea activitatii externe cu acele state, unde
cotele TVA, accizele sunt mai mici) sunt diferite.

Tn unele state, sunt stabilite limitele planifi-
carii fiscale pentru prevenirea evaziunii fiscale. In
SUA, Marea Britanie si in statele Uniunii Euro-
pene, existd masuri legislative anti-transfer”,
manti-off-shore” si ,,anti-dumping”. De aceea, posi-
bilitatile de planificare fiscala sunt foarte reduse si
se bazeazd mai mult pe utilizarea facilitatilor
fiscale, acordate unor categorii de contribuabili si
pe exploatarea lacunelor legislatiei fiscale.

e Lack of legal criteria of tax planning is
an important brake to economic acti-
veties, reduction of confidence in state
institutions and decreasing of the invest-
ment.

Conclusions

In conclusion, we mention that tax planning
is a legal practice that companies can use in order
to reduce taxes. Legal tax avoidance possibilities
are varied and depend upon the nature of taxation,
the specific subject of taxation, specific taxation
methods used and methods of payment of taxes.

Type of the tax system and tax facilities
offered by each country (eg, practicing foreign
activities with those countries where VAT rates,
excise duties are lower).

In some countries, tax planning limits are
established to prevent tax evasion. In the US, UK,
EU states there exist “anti-transfer”, “anti-off-
shore” and “antidumping” legislative measures.
Therefore, tax planning opportunities are very
limited and are based more on the fiscal facilities
granted to certain categories of taxpayers and use
tax law loopholes.
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